Customs BULLETIN 
AND DECISIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, and Notices 
Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 


U.S. Court of International Trade 


VOL. 32 JANUARY 7, 1998 NO. 1 


This issue contains: 
U.S. Customs Service 
T.D. 98-1 Through 98-4 
General Notices 
Proposed Rulemaking 
U.S. Court of International Trade 
Slip Op. 97-169 Through 97-172 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


3s, regulations, notices and abstracts which are 


The decisions, ruling 
published in the Customs BULLETIN are subject to correction for typo- 


graphical or other printing errors. Users may notify the U.S. Customs 
Service, Office of Finance, Logistics Division, National Support Ser- 
vices Center, Washington, DC 20229, of any such errors in order that 
corrections may be made before the bound volumes are published 


Please visit the U.S. Customs Web at: 
http://www.customs.ustreas.gov 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 











U.S. Customs Service 
Treasury Decisions 


(T.D. 98-1) 
REVOCATION OF CUSTOMS BROKER LICENSE 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Broker license revocation. 


SUMMARY: Notice is hereby given that the Commissioner of Customs, 
pursuant to Section 641, Tariff Act of 1930, as amended, (19 U.S.C. 
1641), and Parts 111.52 and 111.74 of the Customs Regulations, as 
amended (19 CFR 111.52 and 111.74), the following Customs broker li- 
cense is canceled with prejudice. 


Port Individual License # 
San Francisco Caliber Customs Brokers & Freight Forwarders, Inc. .. 11460 
Seattle Azuma Multi-Trans U.S.A. Inc. ........ 13686 
Seattle Universal Freight Forwarders, Ltd 2 : 10429 
Seattle C.G. Staff International Inc. ...... : a ere ee 12817 
New Orleans Southern Cargo Logistics a Division of Barbara 

Chopin Enterprises, Inc. .................. fs 15487 
New Orleans Philbin, Cazalas & St. John, Inc. . Sahn eke ee 03759 
Boston D.E. Reardon & Co., Inc. ......... nts prota ges i 09280 
New York Freight Express Int’l, Inc........ a 04802 
New York United Freight Systems ........ i 7 12842 
New York PemPis. Demons ode nes ce sciences ee : an 07971 
New York M.C.B. Customhouse Brokers, Inc. ....... ee 09264 
New York James E. Fox ........ ae aye SES Se 01208 
New York Steven M. Davis ........ en sla ; 3 07229 
New York John Louis Rossi............ eee rare : 02759 


Dated: December 15, 1997. 
PHILIP METZGER, 
Director, 
Trade Compliance. 


[Published in the Federal Register, December 19, 1997 (62 FR 66720)] 
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ION OF HONG KONG TO THE LIST OF 
TLED TO SPECIAL TONNAGE TAX EXEMPTION 


U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule 


SUMMARY: Pursuant to information provided by the Department of 
State, the United States Customs Service has found that Hong Kong 
does not impose or levy any discriminating duties of tonnage or imposts 
upon vessels wholly belonging to citizens of the United States, or upon 
the produce, manufactures, or merchandise imported in these vessels 
from the United States or any foreign country and that, accordingly, 
vessels of Hong Kong are exempt from the payment of special tonnage 
taxes and light money in ports of the United States. This document 
amends the Customs Regulations by adding Hong Kong to the list of na- 
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tions whose vessels are exempt from the payment of any higher tonnage 
duties than are applicable to vessels of the United States and from the 
payment of light money. 


EFFECTIVE DATE: The amendment to the 19 CFR 4.22 is effective on 
December 19, 1997. The exemption from special tonnage tax and light 
money for vessels registered in Hong Kong became effective on July 1, 


1997 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Entry and 
Carrier Rulings Branch (202) 927-2320. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton denominated “light 
money”, on all foreign vessels which enter United States ports (46 
U.S.C. App. 121 and 128). Vessels of a foreign nation, however, may be 
exempted from the payment of such special tonnage taxes and light 
money upon presentation of satisfactory proof that no discriminatory 
duties of tonnage or impost are imposed by that foreign nation on 
United States vessels or their cargoes (46 U.S.C. App. 141). The list of 
nations whose vessels have been found to be reciprocally exempt from 
the payment of any higher tonnage duties than are applicable to vessels 
of the United States and from the payment of light money is found at 


SA 


§ 4.22, Customs Regulations (19 CFR 4.22). Nations granted these com- 
mercial privileges that subsequently impose discriminatory duties are 
subject to retaliatory suspension of the commercial privileges (46 U.S.C. 
App. 141 and 142). 


TREATMENT OF HONG KONG 

On July 1, 1997, Hong Kong became a Special Administrative Region 
of the People’s Republic of China. Before that date, vessels from Hong 
Kong had an exemption from special tonnage tax by virtue of Hong 
Kong’s status as a British colony. 

The Department of State has requested that Customs add Hong Kong 
to the list of nations under section 4.22 in order that vessels from Hong 
Kong receive the same treatment as they did prior to July 1, 1997. In 
addition, the Department of State has submitted information regarding 
the absence of discriminatory duties of tonnage or impost imposed on 
U.S. vessels in the ports of Hong Kong. 

The Department of State’s request is consistent with the terms of sec- 
tion 2 of the Act of October 5, 1992, referred to as the United States- 
Hong Kong Policy Act (Pub. L. 102-383, 106 Stat. 1448) codified in title 
22, United States Code, section 5701, et seq., which embodies the policy 
of the United States applicable to dealing with Hong Kong following re- 
version, including trade and commerce matters. That law demon- 
strates that dealings with Hong Kong after June 30, 1997, are to be 
conducted without change until and unless the Administration (the 
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President) makes a determination that different treatment is war- 


‘ } 
ranted 


FINDING 
Based on the request and information submitted by the Department 
and based on 22 U.S.C. 5701, et seq., in order that vessels from 
Kong remain exempt from the payment of spe cial tonnage t tax fol- 
wing reversion, the Customs Service has determined that Hong Kong 
should be added to the list of nations contained in 19 CFR 4.22, effective 
Jul 1997. The Customs Regulations are amended accordingly. 


\BILITY UBLIC NOTICE AND DELA AYED EFFECTIVE DATE 
EMENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE 

12866 
Because this amendment merely implements a statutory require- 
and confers a benefit upon the public, pursuant to 5 U.S.C. 
553(b)(B), notice and public procedure are unnecessary; further, for the 
same reasons, good cause exists for dispensing with a delayed effective 
date under 5 U.S.C. 553(d)(1) and (3). Since this document is not subject 
to the notice and public procedure requirements of 5 U.S.C. 558, it is not 
subject to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 


et * urt mene e, this amendment does not meet the criteria for a 
“significant regulatory action” as specified in Executive Order 12866. 
LIST OF SUBJECTS IN 19 CFR Part 4 

Cargo vessels, Customs duties and inspection, Maritime carriers, 
Vessels 

AMENDMENT TO THE REGULATIONS 

Part 4, Customs Regulations (19 CFR part 4), is amended as set forth 

below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 

1. The general authority for Part 4 and relevant specific authority 
continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91. 


Section 4.22 also ee under . US.C. App. 121, ae, 141; 


ok * 


2. Section 4.22 is amended by adding’ Neg Kong” in appropriate al- 
phabetical order. 
Dated: December 15, 1997 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 
[Published in the Federal Register, December 19, 1997 (62 FR 66521)] 
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19 CFR Part 54 
(T.D. 98-4) 


TECHNICAL CHANGE REGARDING 
DUTY FREE ENTRY OF METAL ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends § 54.5(a)(2), Customs Regulations, 
to conform with subheadings 9817.00.80 and 9817.00.90, Harmonized 
Tariff Schedule of the United States, relating to the duty free entry of 
metal articles imported to be used in remanufacture by melting or to be 
processed by shredding, shearing, compacting or similar processing 
which renders them fit only for the recovery of the metal content. 


EFFECTIVE DATE: December 31, 1997. 


FOR FURTHER INFORMATION CONTACT: Kathy Campanelli, Na- 
tional Commodity Specialist, Metals and Machinery Branch, (212) 
466-5492. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of a continuing program to keep its regulations current, the 
Customs Service has determined that a change in § 54.5(a)(2), Customs 
Regulations (19 CFR 54.5(a)(2)), is necessary in order to bring the regu- 
lations into conformity with subheadings 9817.00.80 and 9817.00.90, 
Harmonized Tariff Schedule of the United States (HTSUS), relating to 
the duty free entry of metal articles imported to be used in remanufac- 
ture by melting or to be processed by shredding, shearing, compacting 
or similar processing which renders them fit only for the recovery of the 
metal content. 


DISCUSSION OF CHANGE 


Heading 9817, HTSUS, provides for classes of articles entitled to duty 
free entry into the United States. 

The classes of merchandise encompass unwrought metal including 
remelt scrap ingot (except copper, lead, zinc, and tungsten) in the form 
of pigs, ingots or billets (a) that are defective or damaged, or have been 
produced from melted down meta! waste and scrap for convenience in 
handling and transportation without sweetening, alloying, fluxing or 
deliberate purifying, and (b) that cannot be commercially used without 
remanufacture; relaying or rerolling rails; and articles of metal (except 
articles of lead, of zinc or of tungsten, and not including metal-bearing 
materials provided for in section VI, chapter 26 or subheading 8548.10 
and not including unwrought metal provided for in chapters 72-81) to 
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be used in remanufacture by melting or to be processed by shredding 


shearing, compacting or similar processing which renders them fit on 
for the recovery of the metal content. 

Specifically, ae 9817.00.80, provides for articles of coppe1 
and subheading 9817.00.90, provides for articles of any other metal fit 
ting into one of ike above referenced classes. 

54, Customs Regulations (19 CFR Part 54), provides procedures 
fo aus free entry of certain importations. Section 54.5, Customs 
Regulations (19 CFR 54.5) sets forth the scope of several exemptions 
from ae to duty free entry of metal articles classified in sub 
heac 817.00.80 and 9817.00.90, HTSUS. The provision presenth; 
does not ipa to: 

1. Articles of lead, zinc, or tungsten: 

2. Metal-bearing materials provided for in Chapter 26, HTSUS; « 

3. Unwrought metal provided for in Section XV, HTSUS 

Inasmuch as subheadings 9817.00.80 and 9817.00.90, HTSUS, al 

xclude metal-bearing materials provided for in Section VI, HTSUS, as 
well as articles provided for in subheading 8548.10, HTSUS, 
§ 54.5(a)(2), Customs Regulations, must be amended to include these 
exemptions. The amendment rectifies the omission of these exemp- 
tions 


] 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT AND DE 


EFFECTIVE 7 ATE REQUIREMENTS, THE REGULATORY F'LEXIBILI' 
AND EXECUTIVE ORDER 12866 


Inasmuch as this amendment merely conforms the Customs Regula- 
tions to existing law as noted above, pursuant to § U.S.C. 553(b)(B), no- 
tice and public procedure thereon are unnecessary and pursuant to 
5 U.S.C. 553(d)(3), a delayed effective date is not required. Since this 
document is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 553, it is not subject to the provisions of the Regulatory 


Flexibility Act (5 U.S.C. 601 et seq.). This amendment does not meet the 
criteria for a “significant regulatory action” as defined in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 54 


Customs duties and inspection, Metals, Reporting and recordkeeping 
requirements. 


AMENDMENT TO THE REGULATIONS 


Part 54, Customs Regulations (19 CFR Part 54), is amended as set 
forth below. 
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PART 54—CERTAIN IMPORTATIONS TEMPORARILY 
FREE OF DUTY 
|. The general authority citation for Part 54 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Section XV, Note 5, 
Harmonized Tariff Schedule of the United States), 1623, 1624. 
2. Section 54.5(a)(2) is amended to read as follows: 


§ 54.5 Scope of exemptions; nondeposit of estimated duty. 


(2) Metal-bearing materials provided for in section VI, Chapter 26 or 
subheading 8548.10, HTSUS; or 


* a oe 


DouGtas M. BROWNING, 
Acting Commissioner of Customs. 


Approved: December 5, 1997. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, December 31, 1997 (62 FR 68164)] 








U.S. Customs Service 


General Notices 


EXTENSION OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING PRESENTATION OF 
ELECTRONIC CARGO DECLARATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to extend the test 
program to allow the electronic submission of certain inward vessel 
manifest information with one modification and invites additional 
members of the vessel carrier community to apply for participation in 
the test. The test was originally announced in the Federal Register on 
September 10, 1996, and began on February 11, 1997. Public comments 
are invited on any aspect of the test as set forth in the September 10, 
1996, announcement as modified by today’s announcement. 


DATES: To apply for participation in the test, parties must submit the 
necessary information as outlined in this notice to Customs by January 
20, 1998. Comments concerning the test must be received on or before 
January 20, 1998. 


ADDRESSES: Written comments regarding this notice and letters re- 
questing participation in the test program should be addressed to Cargo 
Release Processing, U.S. Customs Service, 1300 Pennsylvania Avenue, 
NW, Room 5.2b, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 

For operational or policy matters: William Scopa (202) 927-3112. 

For systems or automation matters: Kim Santos (202) 927-0651. 

For legal matters: Larry L. Burton (202) 927-1287. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On September 10, 1996, Customs published a document in the Feder- 
al Register (61 FR 47782) announcing a plan to conduct a test program 
to allow the electronic submission of certain inward vessel manifest in- 


formation. The notice described the test, informed interested members 
of the public of the eligibility requirements for participation in the test 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 1, JANUARY 7, 1998 


and requested comments concerning any aspect of the test. The an- 
nouncement stated that the test would commence no sooner than De- 
cember 9, 1996, and would last for approximately one year; the actual 
commencement date of the test was February 11, 1997 

In today’s document Customs is announcing that the test will be ex- 
tended and that there is an additional opportunity for members of the 
vessel carrier community to request participation in the test. The test 


will be extended for at least another year. 


[EST MODIFICATION REGARDING MANIFESTING OF EMPTY CONTAINERS 

The parameters of the original test are spelied out in the September 
10, 1996, Federal Register notice. The extension of the test will operate 
under the same parameters with one modification. The manifesting of 
empty containers will be treated differently than the original test notice 
states. 

Pursuant to the modified procedures, empty containers shall be man- 
ifested either by transmitting in the Automated Manifest System 
(AMS) a list of the empty containers on board the vessel by port of dis- 
charge, or by providing the same list on a CF 1302 Cargo Declaration. 
The manifesting of empty containers is subject to all other current reg- 
ulatory requirements. 


FOREIGN FREIGHT REMAINING ON BOARD 
Because many comments have been received concerning one of the 
test requirements set forth in the September 10 notice, Customs is reit- 
erating in this document that requirement which reads as follows: 


In the case of Foreign Freight Remaining On Board (FROB) a ves- 
sel entering the United States and not intended for discharge in 
this country, test participants are required to transmit all bill of 
lading cargo data pertaining to such shipments at the first U.S. port 
of arrival. Such bills of lading shall be automatically released in 
AMS upon transmission of the data unless placed on hold with the 
test participant by Customs through electronic or other means. 
FROB bill of lading cargo data is subject to all of the same require- 
ments and standards set forth in this document [the September 10, 
1996 notice] which apply to other bill of lading cargo data. 


Comments have been received regarding this requirement request- 
ing that FROB cargo on a vessel entering the United States from Cana- 
da not have to be transmitted electronically and not be subject to the 
same data element requirements as required for discharge cargo. Fur- 
ther, the commenters have requested that the data regarding FROB car- 
go not have to be transmitted in English. These changes are requested 
because the commenters contend that the voyage from Canada is too 
short to provide sufficient time for the data to be ready for submission at 
the first U.S. port of arrival and because foreign subsidiaries do not pro- 
vide the required data. 

Customs is maintaining the requirements for FROB cargo as set 
forth in the September 10, 1996, notice. Customs cannot accommodate 
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the requested changes because Customs considers all cargo on board a 
vessel as potentially being used to facilitate the smuggling of narcotics 
and other contraband into the United States. Expressly stated, full bill 
of lading data is required for FROB cargo originating in Canada or from 
any other country and the data must be transmitted in English by the 
time of arrival. 


APPLICATION PROCESS 

Parties desiring to participate in this test program must submit a 
written statement to the United States Customs Service, Cargo Release 
Processing, 1300 Pennsylvania Avenue, NW, Room 5.2b, Washington, 
D.C. 20229-0002, on or before 30 days from the date of publication of 
this notice in the Federal Register. The document, signed by an autho- 
rized official of the carrier, must state that the carrier wishes to volun- 
tarily participate in the test and that the carrier meets all qualifications 
as outlined in the September 10, 1996, Federal Register notice as modi- 
fied by today’s document. The statement must acknowledge that all 
submissions made to Customs as part of the test are required to be ac- 
complished electronically. The document must also designate a nation- 
al point of contact and telephone number, and shall also identify local 
contacts and telephone numbers for the use of Customs personnel at in- 
dividual ports. 


BASIS FOR PARTICIPANT SELECTION 


Eligible importing carriers will be considered for participation in the 
test. Customs is looking for a variety of circumstances and participants 
in the test. Customs stresses that those not selected for participation are 
invited to comment on the test and to participate in its evaluation. 

Selection will be based on the depth of an applicant’s electronic inter- 


c 


face capabilities and the ability to meet all the user requirements in the 
CAMIR and in this notice. Participants selected will be notified by 
neans of the Customs Electronic Bulletin Board. 
Dated: December 11, 1997. 
ROBERT S. TROTTER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 19, 1997 (62 FR 66719) 
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lhe petitioner contends that Customs is incor- 

le costumes which are flimsy, not durable, and 

of wearing apparel, under’ subheading 

- the United States 

sntertainment articles, includ- 

‘tical joke articles; parts and accessories there- 

The provision is duty free under the general 

ystumes classifiable under this provision are not 

visa restraints. The petitioner contends that all im- 
costumes should be classified in Chapters 61 or 62, 
that textile costumes are excluded from classifica- 

g 9505.90.6090, HTSUS, pursuant to Note 1(e), 

which states thé . the chapter does not cover sports clothing 
iles, of chapter 61 or 62. If classified under Chapter 


C 
the costumes would be dutiable and may be sub- 
t 


straints. This document invites comments with 
1ess of the current classification. 


> received on or before February 20, 1998. 


comments oa in triplicate) are to be ad- 

, Office of Regulations and Rulings, 

Jivision, 1300 Pennsylvania Avenue, 

20299. ‘Goinnte submitted may be inspected 

ial Rulings Division, Office of Regulations and Rulings, 
NW., 3rd Floor, Washington, 


: Ann Segura Minardi, 


LEMENTARY INFORMATION: 
BACKGROUND 
A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), on behalf of an American manufacturer of 
er" costumes. The petitioner contends that virtually identical cos- 
umes to those manufactured by petitioner are being imported into the 
U .S. and some of these textile costumes are being erroneously classified 
by Customs under subheading 9505.90.6090, Harmonized Tariff 
Schedule of the United States (HTSUS), as “Festive, carnival or other 
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entertainment articles, including magic tricks and practical joke ar- 

icles; parts and accessories thereof: Other: Other: Other.” The provi- 

is duty free under the general column one rate and costumes 

er this provision are not subject to quota or visa re- 

petitioner claims that all imported textile costumes 

should be classified in Chapters 61 or 62, HTSUS, asserting that textile 

costumes are excluded from classification under subheading 

9505.90.6090, HTSUS, pursuant to Note 1(e), Chapter 95. If classified 

under Chapters 61 or 62, the costumes would be dutiable and may be 
subject to _— a and visa restraints. 

YI ition under the HTSUS is made in accordance with the Gen- 

le satinin pretation (GRIs). The systematic detail of the harmo- 

ystem is such that virtually all goods are classified by application 

f GRI 1, that is, according to the terms of the headings of the tariff 

schedule and any relative Section or Chapter Notes. In the event that 

the goods cannot be classified solely on the basis of GRI 1, and if the 

headings and legal notes do not otherwise require, the remaining GRIs 

may then be applied. The Explanatory Notes (ENs) to the Harmonized 

Yommodity Description and Coding System, which represent the offi- 

cial interpretation of the tariff at the international level, facilitate clas- 

sification under the HTSUS by offering guidance in understanding the 

headings and GRIs. 


9505, HTSUS, includes articles which are for “Festive, car- 


eading 


nival, or other entertainment.” However, Note l(e), chapter 95, 
HTSUS, excludes articles of “fancy dress, of textiles, of chapter 61 or 
62” from chapter 95. The ENs to 9505, state, among other things, that 


the heading covers 
A) Festive, carnival or other entertainment articles, which 
in view of their intended use are generally made of non-durable 
material. They include: 


(3) Articles of fancy dress, e.g., masks, false ears and noses, 
wigs, false beards and moustaches (not being articles of post- 
iche heading 67.04), and paper hats. However, the heading 
excludes fancy dress of textile materials, of chapter 61 or 62. 


In interpreting the phrase “fancy dress, of textiles, of chapter 61 or 
62,” Customs initially took the view that fancy dress included “all” cos- 
tumes regardless of quality, durability, or nature of the item. However, 
Customs has reexamined its view regarding the scope of the term “fancy 
dress” as it relates to costumes. On November 15, 1994, Customs issued 
Headquarters Ruling Letter (HQ) 957318, which referred to the settle- 
ment agreement of October 18, 1994, reached by the United States and 
Traveler Trading in the case of Traveler Trading Co. v. United States, 
Civil Action, #91-02-00084. In HQ 957318, Customs stated that it had 
agreed to classify as festive articles in subheading 9505.90.6090, 
HTSUS, costumes of a flimsy nature and construction, lacking in dura- 
bility, and generally recognized as not being normal articles of apparel. 





DESCRIPTION OF MERCHANDISI 


costumes which are the subject of HQ 957318 are of the 
1 of merchandise as the costumes manufactured by pe- 
whether imported or domestically manufactured, 

worn in conjunction with the celebration of the Hal- 
or to costume parties. The costumes at issue are 
abric comprised of man-made or natural fibers, but not 
stumes usually ee a ee creature, or profes- 


ISSUES RAISED 


erts that Customs interpretation of the term “fancy 

ct since the term “fancy dress” is synonymous with the 

tume.” In support of this assertion, petitioner cites the “Cam- 

ge International Dictionary of English” (1995) as stating that the 

ostume” is American for the British and Australian term “fancy 

In addition, petitioner cites the “Oxford English Dictionary” 

1989) as stating that the definition of the term “fancy dress” is 

‘[a] costume arranged according to the wearer’s fancy, usually repre- 
enting some fictitious or historical character.” 

rhe petitioner states that the Nomenclature Committee of the Cus- 

ns Cooperation Council (predecessor to the World Customs Orga- 

considered the a of the term “fancy dress” and 

ained that the proper assification for costumes was - Section 

er, arecent decision by the Canadian International Trade Tri- 

al held that the language of Note 1(e) regarding “fancy hee of tex- 

iles” included the inexpensive costumes before the Tribunal because 

the costumes were “arranged or made to suit the wearer’s fancy to rep- 

1t fictitious characters” and that subheading 9505, HTSUS, cov- 

ered “goods [that] are more indicative of face disguises than of actual 


— ENs to Chapter 95, petitioner argues that the examples 

articles of fancy dress” in the ENs include only items that 

s accessories to the fancy dress but are not themselves “fancy 

’ because they do not clothe the body. Further, petitioner claims 

that the phrase in the ENs, “articles of fancy dress”, does not include 
those articles made of textile material and that an item of “fancy dress” 

is the actual costume, not the accessories. 

Petitioner states that the durability of the costume is irrelevant to the 
deter mination of whether a costume is an item of apparel. Petitioner 
tes a ‘ase of Admiral Craft Equip Corp. v. United States, 82 Cust. Ct. 
162, 64, C.D. 47 96 (1979), in support of their position that Customs 

should apply a “use” test in classifying textile costumes and the case of 
Dyr ramics Classics, Ltd. v. United States, 10 CIT 666 (1986), as setting 

forth factors to be considered i in applying the “use” test. In the Dynam- 
ics case the court cited United States v. Carborundum Co., 63 CCPA 98, 

102, C.A.D. 1172, 5386 F.2d 373 (1976), for stating the a used to 

establish the chief use of a class or kind of merchandise: “(1) the general 
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physical characteristics of the merchandise; (2) the expectations of the 
ultimate purchaser, (3) the channels of trade, and (4) how it is adver- 
tised and used.” According to the petitioner, application of these factors 
would require that a Halloween costume be classified as an article of ap- 
parel in Chapter 61 or 62. 

Finally, petitioner states that Court of Internati onal Trade (CIT) de- 
cisions interpreting the Tariff Schedules of the United States (TSUS 
are inapplicable when classifying costumes under the HTSUS. Peti 
tioner argues that Customs should not consider the CIT’s decisions in 
Traveler Trading Co. v. United States, 713 FSupp. 409 (CIT 1989), and 
I.C.I. worldwide, Inc. v. United States, 14 CIT 201 (1990), because both 
were decided under the TSUS. Specifically, it is petitioner s contention 

that the courts’ decisions in cheese cases rested on the “* * * very broad 

and preclusive nature of the TSUS’s definition of ‘toys’.” Petitioner fur- 
chee asserts that the classification of costumes under the HTSUS is very 
different from the TSUS because costumes are never classifiable as toys 
under the HTSUS and costumes are specifically excluded from classifi- 
cation as articles of fancy dress of textiles pursuant to Note 1(e) to Chap- 
ter 95 


COMMENTS 
Pursuant to Section 175.21(a), Customs Regulations (19 CFR 
75.21(a)), before making a determination on the matter, Customs in- 
vites written comments on the petition from interested parties. 


1 


The domestic party petition, as well as all comments received in re- 
sponse to this notice will be available for public 7 ee in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), 1.4, Treasury 
Department Regulations (31 CFR 1.4), and Section 103. i] (b), Customs 
Regulations (19 CFR 103.11(b)), between the hours of 9:00 a.m. to 4:30 
p.m. on regular business days, at the: U.S. Customs Service, Office of 
Regulations and Rulings, Commercial Rulings Division, 1300 Pennsyl- 
vania Avenue, NW., 3rd Floor, Washington, DC. 

AUTHORITY 
This notice is published in accordance with Section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)), 19 U.S.C. 1516. 
DRAFTING INFORMATION 
he principal author of this document was Ann Segura Minardi, Tex- 
tiles Branch, Office of Regulations and Rulings, U.S. Customs Service. 


However, personnel from other Customs offices participated in its de- 
velopment. 


WILLIAM F. RILEY, 
Acting Commissioner of Customs. 
Approved: December 5 ade 
DENNIS M. O’CONNE 
Acting Deputy elie Secretary of the Treasury. 
{Published in the Federal Register, December 22, 1997 (62 FR 66891)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 17, 1997. 
The following documents of the United States Customs Service, 
Office of Regul: tions and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit gi uatane in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COMPUTER MOUSE PAD 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification a computer mouse pad. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after March 9, 1998. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Classification Branch, Commercial Rulings Division, (202) 927-1031. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 9, 1997, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 31, No. 15, a notice of a proposal to revoke New York Ruling Letter 
(NY) A88133, dated October 10, 1996. That ruling held that a rectangu- 
lar-shaped mouse pad composed of natural cellular rubber laminated 
on one side with a knit fabric material and having a transparent plastic 
cover, which provides the working surface for the mouse glued along 
one side of the pad over the textile surface, was classifiable in subhead- 
ing 4016.99.3500, Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA). That tariff provision provides for other articles of 
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vulcanized rubber, other than hard rubber and other than cellular rub- 
ber. Upon reexamination of the mouse pad, a National Import Special- 
ist determined that the rubber portion was cellular rubber. Accordingly, 
the mouse pad is properly classified under subheading 4016.10.0000, 
HTSUSA, as other cellular articles of vulcanized rubber, other than 
hard rubber. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the a American Free Trade Agreement Implementation 
Act (Pub. I 182, 107 Stat. 2057), this notice advises interested par- 
ties that C ‘asians is revoking NY A88133 to reflect the proper classifica- 
tion of the mouse pad described in that ruling in subheading 
4016.10.0000, HTSUSA. That provision covers other articles of cellular 
vulcanized rubber. Headquarters Ruling Letter HQ 960129, revoking 
NY A88133, is the attachment to this doc ‘ument. 

Publication of rulings or decision pursuant to 19 U.S.C. 1625 does not 
constitute a change in practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: December 15, 1997. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE 
eee DC, December 15, 1997 
CLA-2 RR:TC:TE 960129 PR 
rc ategory: Classific: aan 


Tariff No. 4016.10.0000 
CHRISTOPHER L. THAYER, Esq 


HALLMARK CARDS, INC 
Kansas City, MO 64141 


Re: Revocation of NY A88133; classification of a computer mouse pad. 


DEAR MR. THAYER 

This is in response to a request for reconsideration from the Area Director of New York, 
Newark, dated December 26, 1996, requesting that we reconsider New York Ruling Letter 
(NY) A88133, dated October 10, 1996. We have reviewed this ruling and determined that it 
is incorrect. 

NY A88133 is revoked in accordance with section 177.9(d) of the Customs Regulations 
(19 CFR 177.9(d)). Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), 
notice of the proposed revocation of NY A88133 was published on April 9, 1997, in the Cus- 
TOMS BULLETIN, in Volume 381, No. 15. This ruling sets forth the classification below. 
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ustoms Service, Department of the Lreasury 
Notice of revocation of classification rulin 


tY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
, as amended by section 628 of Title VI (Customs Moderniza- 
yf the North American Free Trade Agreement Implementation 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
‘s that Customs is revoking a ruling pertaining to the tariff classifica- 
yn of certain women’s knitwear. 
EFFECTIVE DATE: Merchandise entered or withdrawn 
house for consumption on or after March 9, 1998. 
FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 


Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On November 12, 1997, Customs published a notice on the CUSTOMS 
BULLETIN, Volume 31, Number 46, proposing to revoke Port Decision 
PD) A86163, dated September 5, 1996, concerning the classification of 
certain women’s knitwear. The public was invited to comment on the 
proposed change. No comments were received. 


In Port Decision (PD) A86163, dated September 5, 1996, the tariff 
classification of a women’s knit garment was determined to be as a pull- 
over in heading 6110, Harmonized Tariff Schedule of the United States 
(HTSUS). The proper tariff classification for the women’s knit gar- 
ment, as is reflected in numerous Customs decisions, is in heading 6109, 
HTSUS, as a tank top. In essence, the garment has a number of features 
that are critical in creating the silhouette which is the distinguishing 
characteristic of a tank top. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking PD A86163 to reflect the proper classifica- 
tion of the women’s knit garment as a tank top in heading 6109 
HTSUS. HQ 960134 revoking PD A86163 is set forth as the Attachment 
to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c 

Dated: December 15, 1997. 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division. 


[Attachment] 
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] 186 (1993). notice of tl 


3 was published on November 12, 1997, in the CusTo 


ue consists of two styles of women’s knitwear separately clas 

garments, referenced styles AK8737 and 8737, are constructe¢ 

» and feature shoulder straps measuring less than two inches 
square necklines, a straight bottom and a tank top silhouette (i.e., drop 


and back, and deep armholes to form narrow straps). The only differ 
ents is the fiber content; style AK8737 is constructed of 100 per 


d of 55 percent ramie and 45 percent 


3, dated September Ds 1996, style AK8737 was classified as a 
1s Subsequently, in PD A88767, dated November 13 1996, 
arment, style 8737, was classified as a tank top in heading 6109, 


\ission you request that this office reconcile these clearly inconsis 


s are properly classified in heading 6109, HTSUSA, in the provi- 
heading 6110, HTSUSA, in the provision for pullovers? 


)f merchandise under the HTSUSA is governed by the General Rules of 


pretation (GRI). GRI 1 provides that classification shall be determined according to 

he headings and any relative section or chapter notes, taken in order. Mer- 

chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 

with subsequer nt GRI 

Heading 6109, HTSUS, provides for, among other things, tank tops. As the term “tank 

is neither det fined in the L egal Notes tothe HTSUS nor in the corresponding Explana- 

ry Notes tothe Harmonized Commodity Description and Coding System (EN), we look to 

he Guidelines for the Reporting of Imported Products in Various Textile and Apparel 

vategories, CIE 13/88 (1988), (herein Guidelines) for assistance. The term “tank top” as 
ned in the Guidelines state: 


sleeveless with oversized armholes, with or without a significant drop below 


the arm. The front and the back may have a round, V, U, scoop, boat, square or other 

shaped neck which must be below the nape of the neck. The body of the garment is sup- 
ported by straps not over two inches in width reaching over the shoulder. The straps 
must be attached to the garment and not be easily detachable. Bottom hems may be 
straight or curved, side-vented, or of any other type normally found on a blouse or 


the terms 
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shirt, including blouson or drawstring waists or an elastic bottom 


The follow ing fea- 
tures would preclude a garment from consideration as 


a tank top 
1) pockets, real or simulated, other than breast pockets; 
2) any belt treatment including simple loops; 
any type of front or back neck opening (zipper, button, or otherwis 
This definition is consistent with the definition found in Charlotte Mankey C 


alasibetta’s 
Essential Terms of Fashion (1986) at 221 


Similar to men’s undershirt with U-neckline and deep armholes, shaped toward shoul- 
der to form narrow straps; named for tank suit 


Heading 6110, HTSUS, provides for, sweaters, pullovers, sweatshirts, waistcoats (vests) 
and similar articles, knitted or crocheted. As “pullover” is not defined in the Guidel 


look to other sources. Those sources define a pullover garment as: 


a sweater with a round, crew, or V-neck, pulled over the head, as contrasted with a car- 
digan or coat sweater, which opens down the front. Also called pull-on or slip-o 

Charlotte Mankey Calasibetta, Essential Terms of Fashion at 211, (1986). 
garment that pulls over the head. Usually, a blouse or sweater. Mary Brooks Picken, 
['he Fashion Dictionary at 291, (1973) 

Before a determination can be made classifying a garment as a “tank top”, certain basic 
features must be present. The fundamental features of a “tank top” require a drop below 
the neckline front and back, as well as deep armholes in order to form narrow straps. These 
features are critical in creating the silhouette which is the distinguishing char ‘acteristic 
tbe tank top. In comparing the definitions of “tank top” and “pullover”, it is clear that 

the physical characteristics of the subject merchandise are consistent with the above defi- 
nitions of a tank top. Furthermore, the garments lack any features which would precludea 
garment from being classified as a poe top 

Accordingly, both garments, referenced styles AK8737 and 8737, are properly classified 
as tank topsin heading6109, HTSUS. PD A86163 is revoked to reflect the proper classifica- 
tion of this merchandise in heading 6109, HTSUS. 


Holding: 


Style AK8737 is classified in subheading 6109.10.0060, HTSUSA, which provides for 
T-shirts, singlets, tank tops and similar garments, knitted or crocheted: of cotton: women’s 
or girls’: tank tops: women’s. The applicable rate of duty is 19.6 percent ad valorem and the 
quota category is 339. 

Style 8737 is classified in subheading 6109.90.8030, HTSUSA, which provides for, sing- 
lets, tank tops and similar g garments, knitted or crocheted: of other textile amacaae other: 
women’sor girls’: other. The applicable rate of duty is 16.7 percent ad valorem and the quo- 

ta category is 838. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER PERTAINING TO 
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[ATTACHMENT A] 


N S. SPRAITZAR 
E LAW OFFICES 
e Embarcadero Center, Suite 1160 


OPRAITZAR 


»r dated August 18, 1997, you requested: 


our client Dorfman. A sample of the hat, style L 
lhe submitted sample, style L551, a hat with a brim 
fia. On the inside is sewn a fabric sweatband. / 
ised in the construction of the hat revealed that the “y 
crocheted into a hat body and then blocked to form a brim 
red vegetable fiber yarns of headings 5306-5308 
considered spun must have been 1 .broken down into f 
as tow, rovings or silver; 2. carded, combed, or aligned in parallel fashion i1 
and 3. caused to adhere to each other by means of spinning or twisting. TI 
the article at issue has not be subjected to this process 
he raffia, ifimported in the piece, would be cons 
and is not considered a textile material. 
The applicable subheading for the raffia hat, style L551 w 
nized Tariff Schedule of the United States (HTS), which 
whether or not lined or trimmed: Other: Of other materials’ 


1a plaiting material 


cent ad valorem. 
iling is being issued under the provisions of Part 177 of the Custo 


177). 
uld be pr 


: of the ruling or the control number indicated above sh 
If you hay es 


perc 
This rn 


entry documents filed at the time this merchandise is imported 
regarding the ruling, contact National Import Specialist Mz 
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ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC. 
2 RR:CR:TE 961026 RH 
Category: Classification 
Tariff No. 6505.90.9095 


1 of New York Ruling Letter B88793, dated September 8, 1997; classifica- 
crocheted raffia hat from China; heading 6505; heading 6506. 
\R Mr. SPRAITZAR 
, 1997, Customs issued New York Ruling Letter (NY) B88793, addressed 
If ¢ f Dor fman, concerning the classification of a crotched hat from China. In 
J Custeaine lassifie .d the hat under subheadin ng 6506. 99.0000 of the Harmonized 
the United States Annotated (HTSUSA), as other headgear. 
hat ruling, we determined that classification of the above hat in heading 
SA, was in error. This ruling sets for the correct classification of the hat. 


dule o 


{ 
I 
+ 


review OI 


B88793 describes the merchandise as follows 


he submitted sample, style L551, a hat with a brim, is stated to be made from cro- 
fia. On the inside is sewn a fabric sweatband A close examination of the raf- 
1 the construction of the hat revealed that the ‘yarns’ are unspun raffia that 
heted into a hat body and then blocked to form a brim. These ‘yarns’ are not 
red vegetable fiber yarns of headings 5306-5308 as these yarns must be spun 
cons ideredspun must have been 1 2k ym ep fine parallel fibers, com- 
mon ih known as tow, rovings or silver; 2. carded, combed, or aligned in parallel fashion 
yme manner, and 3. cause = to adhere to each other | by means of spinning or twis- 
I a used in the article at issue has not been subjected to this process. 


-orrect classification of the crotched raffia hat? 


‘ yoods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GR tI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, taken in their appropriate 
or der 

The Explanatory Notes (EN) Se ee official interpretation of the 
tariffat the international level. While not legally binding, they do represent the considered 
views of classification experts of the Harmonized System Committee. Thus, it has been the 
practice of the Customs Service to follow, whenever possible, the terms of the Explanatory 
Notes when interpreting the HTSUSA. The EN to Chapter 65 state, in part, that: 

|T ]his Chapter covers hat-shapes, hat-forms, hat bodies and hoods, and hats and other 
headgear of all kinds, irrespective of the materials of which they are made and 
of their intended use (daily wear, theatre, disguise, protection, etc.). [Emphasis add- 
ed] 

Heading 6506 covers other headgear, whether or not lined or trimmed. The EN to head- 
ing 6506 states that the heading also covers safety headgear (e.g., for sporting activities, 
military or fireman’s helmets, motor-cyclists’, miners’ or construction workers’ helmets), 
whether or not fitted with protective padding or, in the case of certain helmets, with micro- 
phones or earphones. It also cevers headgear of rubber or plastics (e.g., bathing caps, 
hoods), headgear of leather, furskin, feathers, artificial flowers and metal. 

Although heading 6506 provides for a broad array of headgear, the hat under consider- 
ation is more specifically described in heading 6505, HTSUSA. That heading encompasses: 

Hats and other headgear, knitted or crotched or made up from lace, felt or other textile 
fabric, in the piece (but not in strips), whether or not lined or trimmed; hair-nets of any 
material, whether or not lined or trimmed. 
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he hat is question is crocheted, and according to the chapter notes may be made of any 
rials, in this case raffia. Therefore, the correct classification for the crocheted hat is 
r subheading 6505.90.9095, HTSUSA. 
Holdi ng 
The hat in question is classifiable as an other crocheted hat under subheading 
6505.90.9095, HTSUSA. It is dutiable at the general column rate of duty at 21.6 cents per 
kilogram plus 7.8 percent ad valorem. The textile category is 859 
Accordingly, NY B88793 is revoked 
JOHN DURANT 
Director, 


Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER PERTAINING TO 
THE CLASSIFICATION OF MINERAL LABORATORY BAGS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 

SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 


parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of mineral laboratory bags. 


DATE: Comments must be received on or before February 6, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229 (14th Street entrance). Comments sub- 
mitted may also be inspected at that address. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Tariff Classification Appeals Division (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NY) 
A84469, dated October 10, 1996, pertaining to the tariff classification of 
mineral laboratory test bags under heading 6307 of the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). 
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oms incorrectly classified the mineral laboratory 


up textile articles under subheading 6307.90.9989 


is set forth as “Attachment A” to this document 
made of cotton woven fabrics are classifi 


ig 6305.20.0000, HTSUSA. The mineral laborat 
yonded 


ructed of polypropylene or polyester spunt 

are classifiable under subheading 6305.39.0000, 
nade of polypropylene woven strips are classifiable 
15.33.0010, HTSUSA, if weighing one kilogram or 


305.33.0020, HTSUSA, if weighing less than 


4 y rl — . “wh 2+} <KT v1 
action, we will give consideration to any written 
: = ; tT acn7 sisi Nl Bs iat 
eceived. | roposed HQ 960799 revoking the New 


is set forth as “Attachment B” to this document. 
nental reliance under section 177.9, Customs Regu- 
.0), will not be entertained for actions occurring on 


blication of this notice 
1997. 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


ENT OF THE TREASURY. 
U.S. Customs SERV 
York, NY, October 10, 


CLA-2-63:RR:NC:TP:3 4 
Category: Classification 
T No. 6307.90.9989 


ation of mineral lab test bags from Hong Kong and China 


letter dated May 29, 1996, you requested a tariff classification ruling 
of three bags and a piece of swatch material used for the manufacture of a non- 
bag were submitted. The bags are in various sizes with a drawstring at the 
cation tag ms attached at the side for record use. Two of the bags are made of 
1 1onwoven fabric, one of polypropylene fibers and the other of polyester fibers 

»olypropylene spunbonded nonwoven bag measures 7” x 12.5 

f the other two samples, one is constructed of cotton woven fabric and measures 7 
The other is composed of polypropylene woven strips. The strips meet the dimensional 
ts for man-made fiber strips contained in Section XI, Legal Note 1(g) of the Har- 


requirement 


monized Tariff Schedule of the United States, (HTS). It measures 19” x 24.5 
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No textile category is currently assigned to articles classifiable under 6307.90.9989 
HTS. 

Theapplicable subheading for the mineral lab test bags will be 6307.90.9989, HTS, which 
provides for other made up articles * * * Other. The rate of duty will be 7 percent ad valo- 
rem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896 

ROGER J. SILVESTRI 
Director, 
Ny 


Vationai Commodity Specialist Divisior 


[ATTACHMENT 


NT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:TC:TE 960799 RH 
Category: ¢ ‘lassification 
Tariff No. 6305.20.0000, 6306.33.0010, 
6305.33.0020, and 6305.39.0000 
Ms. Monica LAW 
S & FE MANAGEMENT & TRADING COMPANY 
16, 2/F., Gage Street 
Central, Hong Kong 


Re: Revocation of NY A84469; classification of mineral laboratory test bags; heading 


np 


6305; heading 6307; other ai up articles; sacks and bags. 


DEAR Ms. Law 
On October 10, 1996, Customs issued New York Ruling Letter (NY) A84469, addressed 
to you on behalf of S & FE Management & Trading Company, concerning the classification 
of mineral laboratory test bags. In that ruling, Customs classified the bags under subhead 
ing 6307.90.9989 of the Harmonized Tariff Schedule of the United States Annotated 
(HT SUSA), as other made up textile articles 
We recently reviewed that case and determined that the bags in NY A84469 were not 
properly classified. This letter sets forth the correct classification 
Facts: 
In NY A84469 the bags are described as follows 
Samples of three bags and a piece of swatch material used for the manufacture of a 
nonwoven textile bag were submitted. The bags are in various sizes with a drawstring 
at the top. An identification tag is attached at the side for record use. Two of the bags 
are made of spunbonded nonwoven fabric, one of polypropylene fibers and the other of 
polyester fibers. The polypropylene spunbonded nonwoven bag measures 7” x 12.5 
Ofthe other two samples, oneis constructed of cotton woven fabric and measures 7” x 
12”. The other is composed of polypropylene woven str a The strips meet the dimen- 
shaved requirements for man-made fiber strips contained in Section XI, Legal Note 
1(g) of the Harmonized Tariff Schedule of the United States, (HTS). It measures 19 
x 24.5" 
Issue: 


Whether the mineral laboratory bags are classifiable under heading 6307, HTSUSA, as 
other made up articles, or under subheading 6305, HTSUSA, as sacks and bags of a kind 
used for the packing of goods? 

Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 

pretation (GRIs). GRI 1 provides that classification shall be determined according to the 





n HQ 958078, t 


amples to a researc 


t heading 


il laboratory bags made of cotton woven are classifiable under sub- 


).20.0000, HTSUSA. They are dutiable a general column rate at 6.8 per- 
4 , | laboratory bags 


> textile category number is 3¢ he mine f 
lene or polyester spunbonded nonwoven fabr ire classifiable 


39.0000, HTSUSA. The bags made of polypropylene woven strips 

j 6305.33.0010, HTSUSA, if weig! one kilogram or 

33.0020, HTSUSA, if weighing less than one kilogram. The poly- 

s are dutiable at the general column rate of duty at 9.2 percent 
~ategory number is 669 


is hereby revoked 
JOHN DURANT 
Director, 


tion Appeals Division 


PROPOSED REVOCATION OF RULING LETTER 
PERTAINING TO THE CLASSIFICATION OF PAJAMAS 


AGENCY: U.S. Customs Service, Department of Treasury. 
i “ 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of pajamas. 





U.S. CUSTOMS SERVICE 


DATE: Comments must be received on or before February 6, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW (Ronald Reagan Building—Third Floor), Washington, D.C. 20229 
Comments submitted may also be inspected at that address (14th Street 
entrance) 


( 


iff Classification Appeals Division (202) 927-2379. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NY) 
A81091, dated April 3, 1996, pertaining to the tariff classification of pa- 
jamas under heading 6208 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). 

In NY A81091 Customs incorrectly classified a top and coordinating 
bottoms as pajamas. NY A81091 is set forth as “Attachment A” to this 
document. The top is correctly classified as a shirt under subheading 
6206.30.3040, HTSUSA. The full length bottoms are classifiable as 
trousers under subheading 6204.62.4005, HTSUSA, and the short bot- 
toms are classifiable as shorts under subheading 6204.62.4055, HTSU- 
SA. Before taking this action, we will give consideration to any written 
comments timely received. Proposed HQ 960797 revoking the New 
York ruling is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.0), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 9, 1997. 


JOHN KE. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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10 and 6208.91 


6, 1996 


4jama top made trom 


Aad 1] Lav ee ee ball Geni mittee 
styled collar, long, hemmed sleeves, a full front opening 
} 


chest pocket 


» is stated to be, and will be advertised as, “sleepwear”. You have sub 
g specifications for comparable sportswear shirts to contrast with the specs for 
pwear. The submitted garment is more roomy than a regular shirt. Also, you have 
d in sleepwear garments was specially designed and differs fr 
n your sportswear line 


ill be advertised and sold along with coordinated pajama bottoms, style 8 
154 (short). The items will be sold separately; however, they are coordinating 


»consumer the option of choosing a coordinating short or pant. Further- 
and tops will be imported in equal numbers and also separately. 


1ed that individual components of a pajama set standing alone are 


A 
hat is to say, pajama tops imported without their matching 


fiable as pajamas 


-ondition at the time of importation, shipments of equal num 


} 4 ya ¢ dc] * r (7 na) hattom 1) } Sig j 
ama) tops and sleepwear (pajama) bottoms will be viewed 


»f composite goods that form a whole which is not normally sold 
and is commercially known as pajamas. Thus, garments in such ship- 
lassified as pajamas of heading 6208, HTSUSA. Please note, that by the 
istoms is making reference not only to design, style and coloring, but 
c ‘ovided the bulk of the shipment consists of garments 
hich are matched as to size, aslight variation in sizing between a limit- 

of tops and bottoms will not preclude classification as pajamas. 
ly, if a shipment sists of extra pieces of either tops or bottoms, those extra 
lassified as pajamas but may still be classifiable in heading 6208, HTSU 
r the rule of ejusdem generis, i.e., as articles similar to the articles specifically 

named in the heading 

When imported together in shipments containing equal numbers (pairs) of matching 

s and bottoms style 82484, along with the matching bottom garment is classifiable in 
subheading 6208.21.0020, HTSUSA, which provides for inter alia, women’s or girls’ night- 

1d pajamas, of cotton: Other: women’s. The applicable rate of duty is 9.4 percent 
lorem and the quota category is 351. 

When imported separately, or when imported without a matching component, style 
82484, is classifiable in subheading 6208.91.3010, HTSUSA, which provides for, inter alia, 
women’s or girls’ other sleepwear, of cotton. The applicable rate of duty is 11.8 percent ad 
valorem and the quota category is 352. 

Based upon international textile trade agreements products of Hong Kong are subject to 
quota restraints and a visa requirement. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 





U.S. CUSTOMS SERVICE 


check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Patricia Schiazzano at (212) 
466-5866 

ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 960797 RH 
Category: Classification 
Tariff Nos. 6204.62.4005, 
6204.62.4055, and 6206.30.3040 
Ms. JILL D. MURRAY 
IMPORT SERVICE MANAGER 
J. CREW Group INC 
22 Lincoln Place 
Garfield, NJ 07026-1991 


Re: Revocation of NY A81091; sleepwear; pajamas; loungewear; shirts; shorts; heading 
6204; heading 6206; heading 6208. 


DEAR Ms. MURRAY: 

At our request, you sent a sample of two garments, styles 82484 and 82494, to our office 
for examination on March 12, 1997. These garments were the subject of New York Ruling 
Letter (NY) A81091, dated April 3, 1996. 

We examined the samples you submitted and have determined that they were improperly 
classified in NY A81091. The correct classification is set forth below. 


Facts: 


The merchandise under consideration isa women’s top (style 82484) made from 100 per- 
cent cotton corduroy woven fabric. It features a shirt-styled collar, long, hemmed sleeves, a 
full front opening secured by five buttons and a chest pocket. It is “more roomy” than a 
regular shirt. Moreover, it stated that the garments will be advertised as sleepwear. The top 
will be advertised and sold along with pajama bottoms, style 82494 (long) and style 90154 
(short). The bottoms are made of the same fabric and are color coordinated with the tops. 

In NY A81091, Customs classified the corduroy top and coordinated bottoms as pajamas 
under subheading 6208.21.0020, of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). 


Issue: 

Whether the garments described above are classifiable as pajamas under heading 6208, 
HTSUSA, or as ashirt under heading 6206, HTSUSA, and trousers and shorts under head- 
ing 6204, HTSUSA? 

Law and Analysis: 
Classification of goods under the HTSUSA is governed by the General Rules of Inter- 


pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, taken in their appropriate 
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‘lassifiable under heading 6208, which encompasse omen’s or 
and other undershirts, slips, petticoats, brie 
ees, bathrobes, dressing gowns and similar articles 
arments as sleepwear is based upon use. Additior 
ITSUSA, provides that in the absence of context to the 
classification controlled by use, other than actual use, is to be determined by the princ 
the United States at, or immediately prior to, the date of importation of goods of the 
kind of merchandise 
considers factors discussed in several deci 
n determining the classification of garments submitted to be sleepwez 
, United States, 9 CIT 549, 552 (1985), aff'd 786 F 1144 (CA 
1986) the Court of International Trade cited several le 
ebster’s Third New International Dictionary which defined “ 
ye worn to bed.” The court determined that the garment at 
I factured and used as nightwear and, therefore, was cl: 

ear. Similarly, in St. Eve International, Inc. v. United States, 11 CIT 224 (1987), the cc 
ruled that the garments at issue in that case were manufact anol. marketed and 
as nightwear and were chiefly used as such. 

In determining whether a particular garment is t ( garment 
itself may be strong evidence of use.” Mast at 552, citing United States ‘uce Duncan Co., 
50 CCPA 43, 46, C.A.D. 817 (1963). However, when pecstton with a garment which is 
somewhat ambiguous and not clearly recognizable as sleepwear, underwear or outerwear 
Customs will consider other factors such as environr nent of sal advertising and market 
ing, recognition in the trade of virtually identical merchandise, and documentation inci 
dental to the purchase and sale of the merchandise, such as purchase orders, invoice 
other internal documentation 

Although consideration is given to the way in which merchandise is marketed and sold 
we hav e long acknowledged that intimate apparel/sleepwear departments often sell a vari 
ety of merchandise besides intimate apparel, including garments intended to be worn as 


outerwear. See, Headquarters Ruling Letter (HQ) 955341, dated May 12, 1994 andrulir 


s, and 


cited therein: HQ 952105 of July 1992; HQ 085672 of October 29, 1989; HQ 955088 of De- 


cember 14, 1993. The manner in which an article is sold re marketed is weighed in con- 
junction with other factors such as the physical characteristics of the garment 
Customs also refers to the Guidelines for the Reporting of Imported Products in Various 


Textile and Apparel Categories, CIE 13/88 (1988), for guidance in dete 


ining whether 4 
garment has characteristics of sleepwear. At page twenty-four, the Guidel tate that 
the term ‘nightwear’ means ‘sleepwear’ so that certain garments worn in bed in the day 

time * * * are included.” 


Garments _— are not sleey pwear may fall into various fashi 


on categories bes ides sports 
wear, ileilin “loungewear” or “leisure wear.” Customs has long held that loungewear 
includes a varie ety of loose, comfortable casual clothes that can be worn in a variety of set- 
tings. See, HQ 082624, dated March 22, 1989. 

Moreover, in a recent decision the CIT held that articles encompassed under heading 
6107 (underpants, briefs, nightshirts, pajamas, bathrobes, dressing gowns and similar ar- 
paar ) are characterized by a sense of privateness (underpants and briefs) or private activi- 

ty (sleeping, bathing and dressing). International Home Textile, Inc. v. United States, CIT 
s Slip. Op. 97-31, dated March 18, 1997. The court pointed out that loungewear, on the other 
hand, may be worn at informal social occasions in and around the home, and for other non- 
private activities such as watching movies with guests, barbequing at a backyard gather- 
ing, doing outside home and yard maintenance work, washing the car, walking the dog, etc. 

In this case, a catalog description of the garments refers to them as “Home Comforts” 
and for “easygoing sleepy time hours.” These descriptions are consistent with loungewear, 
i.e., loose, casual clothes that are worn in the home for comfort. Additionally, in this case 
the garment’s fabric, construction and design are suitable for the type of non-private activ- 
ities named in International Home Textile, Inc. Finally, although the garments may be worn 
to bed for sleeping as they are lightweight and wale sanded for softness, in our opinion their 
principal use is for “Home Comfort” and lounging. Therefore, following the decision in Jn- 
ternational Home Textile, they will be classified as outerwear garments. 
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Holding: 

This ruling revokes NY A81091. Garment style 824864 is classifiable as a wome 
shirt in subheading 6206.30.3040, HTSUSA. It is dutiable at the 1988 general colu: 
of 16 percent ad valorem, and the textile category is 341. 

Style 82494 is classifiable as trousers under subheading 6204.62.4005, HTSUSA. St 
90154 is classifiable as shorts under subheading 6204.62.4055, HTSUSA. Bot! 
sers and shorts are dutiable at the 1988 general column rate at 17.3 percent ad 
the textile category is 348. 

The designated textile and apparel category may be subdivided into parts. If 
quota requirements applicable to the subject merchandise may be affected. Since par 
gories are the result of international bilateral agreements which are subj¢ 
renegotiations and changes, to obtain the most current information available, v 
that you check, close to the time of shipment, the Status Report On Current Im) 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is a 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 

the classification) ‘and the restraint (quota/visa) categories, you should contact 
customs office prior to importing the merchandise to determine the current appli 
any import restraints or requirements. 
JOHN DURANT, 
Commercial Rulings D 


PROPOSED REVOCATION OF A RULING LETTER 
PERTAINING TO THE CLASSIFICATION OF COTTON PADS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification 1 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1 ( 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs M¢ 
ernization) of the North American Free Trade Agreement Implemer 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inte1 
parties that Customs intends to revoke a ruling pertaining to th 
classification of cotton pads. 


DATE: Comments must be received on or before February 6, 1998 


ADDRESS: Written comments (preferably in triplicate) are to 
dressed to and may be inspected at the U.S. Customs Service, Of 
Regulations and Rulings, Attention: Commercial ee. 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229 (14 
entrance). 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway. 
Commercial Rulings Division (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1) of the Tariff Act of 1930 ( 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderr 
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of os e North American Free Trade Agreement Implementation 
103-182, 107 Stat. 2057), this notice advises interested par- 
ies th ustoms intends to revoke New York Ruling Letter (NY) 
836728, dated February 28, 1989, pertaining to the tariff classification 


oi cotton pads 


l 
as, 
n 
( 


In NY 836728, Customs incorrectly classified cotton pads under 
gs 9616 of the Harmonized Tariff Schedule of the United States 
otated (HTSUSA), as pads for the application of cosmetics or toilet 
preparations. NY 836728 is set forth as “Attachment A” to this docu- 
nt. The cotton pads are correctly classified as cotton wadding in the 
in der heading 5601, HTSUSA. Before taking this action, we will 
ve consideration to any written comments timely received. Proposed 
HQ 959678 revoking NY 836728 is set forth as “Attachment B” to this 
document. 
Until NY 836728 is revoked, the holding set forth in that ruling will 
ling on the U.S. Customs Service with respect to the transactions 
‘th therein. 
Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 9, 1997 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMs SERVICE, 
New York, NY, February 28, 1989. 
CLA-2-96:S:N:N1:236 836728 

Category: Classification 

Tariff No. 9616.20.0000 
Mr. STEVEN B. ZISSER 
STEIN SHOSTAK SHOSTAK AND O’ HARA 
Suite 1240-3580 Wilshire Boulevard 
Los Ange les, CA 90010-2597 


Re: The tariff classification of “Cotton Clouds” cosmetic pads from Taiwan. 


DEAR MR. ZISSER 

In your letter dated February 8, 1989, on behalf ofyour client, Wabbit Inc., you requested 
a tariff classification ruling. 

The prospective import, “Cotton Clouds”, consists of 100 percent cotton pads used for 
the application or removal of cosmetics or toilet preparations. 

The applicable subheading for the “Cotton Clouds” cosmetic pads will be 9616.20.0000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for powder puffs 
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and pads for the application of cosmetics or toilet preparations. The rate of duty will be 
8.5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 959678 RH 
Category: Classification 
Tariff No. 5601.21.0010 
STEVEN B. ZISSER, Esq. 
2475 Paseo de las Americas 
Suite D 
San Diego, CA 92173 


Re: Revocation of NY 836728; Request for Reconsideration of NY A81384; Cosmetic Pads; 
Heading 9616; Heading 5601. 


DEAR MR. ZISSER: 


This is in reply to your letter of August 26, 1996, on behalf of your client, Wabbit, Inc., 
requesting reconsideration of New York Ruling Letter (NY) A81384, dated April 12, 1996. 
In that ruling, Customs classified “Cotton Clouds” as cotton wadding under subheading 
5601.21.0000 of the Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA). 


You submitted a sample of the merchandise for us to examine. 
Facts: 


The merchandise under consideration is described as “Cotton Clouds” cosmetic pads. 
They are 100 percent cotton and measure 1-7/8 by 2-3/8 inches. They are approximately 1/4 
inch thick. The pads can be used to apply and remove cosmetics or toilet preparations. You 
state that they are sold in cosmetic departments of stores in plastic packages containing 
100 individual pads. 

On February 28, 1989, Customs issued NY 836728, to Wabbit, Inc., classifying “Cotton 
Clouds” under subheading 9616.20.0000 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as pads for the application of cosmetics or toilet prepara- 
tions. Your client has entered the merchandise accordingly to that ruling since 1989. 
Approximately seven years later, Charles M. Schayer, acustoms broker, on behalf of Wabbit 
Inc., requested another ruling on the same merchandise. Unaware that a ruling already 
existed, Customs issued NY A81384, classifying the merchandise as cotton wadding under 
subheading 5601.21.0010, HTSUSA. 


Issue: 


Are the “Cotton Clouds” classifiable under heading 9616, HTSUSA, as powder puffs and 
pads for the application of cosmetics or toilet preparations, or under heading 5601, HTSU- 
SA, as wadding in the piece? 

Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
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1e headings and any relative section or chapter notes, taken in their appropriate 
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application of cosmetics. You state that the packaging and marke 
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"URAL way to remove makeup and cleanser, apply astringent, blend powd 
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’ for baby use. 
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a soft absorbent applicator is needed. [Emphasi 


slouds” are akin to cotton balls. In NY 894923, dated March 

balls about 1” in diameter were classifiable under 
I'SUSA. Both cotton balls and “Cotton Clouds” 
solely used for applying cosmetics 


7, 1994 
subheading 
are< ageneral- use procs 
ccordingly, they are clas 


Cotton Clouds” are classifiable under subheading 5601.21.0010, HTSUSA, which 
provides for “Wadding of textile materials and articles thereof; textile fibers, not exceeding 
eee rte tins ea 


nin length (flock), textile dust and mill neps: Wadding; other articles of wadding: Wad 
ding, in the piece. It is dutiable at the 1998 general column rate at 5.8 percent ad valorem 
and the ile category is 223. 

NY 836728 is hereby revoked 


JOHN DURANT, 


Director, 
Commercial Rulings Division 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
CONCERNING THE ELIGIBILITY OF FUEL INJECTION 
PUMPS FOR A PARTIAL DUTY EXEMPTION PURSUANT TO 
SUBHEADING 9802.00.50, HARMONIZED TARIFF SCHEDULE 
OF THE UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to modify a ruling pertaining to 
whether certain operations are considered repairs or alterations for 
purposes of subheading 9802.00.50, Harmonized Tariff Schedule of the 
United States (HTSUS). Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before February 6, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division located at 1300 Pennsylvania Ave- 
nue, N.W, 3rd Floor, Room 3.4A. 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch, (202) 927-2310. 


SUPPLEMENTARY IN FORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling concerning the eligibility 
of imported reconditioned fuel injection pumps for a partial duty ex- 
emption pursuant to subheading 9802.00.50, HTSUS. 

In Headquarters Ruling Letter (HRL) 554816, dated November 23, 
1987 (Attachment A), Customs ruled on whether certain types of diesel 
fuel pumps that were shipped to Mexico for various reconditioning op- 
erations were eligible for a partial duty exemption pursuant to item 
806.20, Tariff Schedules of the United States (TSUS) (the precursor to 
subheading 9802.00.50, HTSUS), upon importation into the US. 

Subheading 9802.00.50, HTSUS, provides for the assessment of duty 
on the value of repairs or alterations performed on articles returned to 
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the U.S. after having been exported for that purpose. However, the ap- 
plication of this tariff provision is precluded in circumstances where the 
operations performed abroad destroy the identity of the articles or 
create new or commercially different articles. In HRL 554816, the im- 
porter maintained the fuel pump’s housing, top cover, and fuel pump 
drive gear as a matched set throughout the various processing opera- 
tions performed in Mexico and Customs held that “[s]o long as the in- 
tegrity of the three essential components (housing, top cover, and fuel 
pump drive gear] is maintained in a matched set throughout the repair 
process, the repaired pumps may be returned under subheading 806.20, 
TSUS. 

The importer’s counsel contends that the fuel pump housing alone 
imparts the essential character of the fuel pumps because it is the larg- 
est and most integral component of the finished pump. In addition, the 
fuel pump housing represents the general profile of the finished article. 
If this position is accepted, HRL 554816 requires modification since in 
that ruling Customs held that in order to be an eligible repair/alter- 
ation, the pump’s housing, top cover, and fuel pump drive gear had to be 
maintained as a matched set throughout the repair process (notwith- 
standing the fact that some of the models in that case were not designed 
with a top cover or a fuel pump drive gear). 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying HRL 
554816 is set forth in Attachment B to this document. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 16, 1997. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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ATTACHMENT Aj} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, November 23,1987 

CLA-2 CO:R:CV:V 554816 EM 

JOHN J. SCANLON, ESQ 

KEMP SMITH, DUNCAN & HAMMOND 

2000 MBank Plaza 

PO. Drawer 2800 

El Paso, TX 79901-1441 


Your Ref.: #87-0403 


DEAR MR. SCANLON 

In your letter of September 23, 1987, on behalf of Diesel Recon Co., you asked about the 
applicability of item 806.20, Tariff Schedules of the United States (TSUS), to certain types 
of Diesel fuel pumps, identified as Bosch, Lucas, Stanadyne, and PT, that are proposed to be 
exported to Mexico for remanufacturing. and returned to the United States. 

Flow charts illustrating the repair process were submitted. Upon receipt in Mexico, the 
pumps are washed, paint is removed by sand blasting, and completely disassembled into all 
constituent parts. The main units making up fuel pumps are listed as the housing, fuel 
pump drive gear, front cover, pulsation damper, throttle assembly, shut-down valves, and 
weight carriers. These are illustrated as subassembled components and each in turn is fur- 
ther disassembled into multiple constituent parts. 

In order to maintain the essence of the exported pumps through the foreign process, so as 
to preserve the exemptions available under item 806.20, TSUS, it is stated that the hous- 
ing, top cover, and fuel pump drive gear, will be segregated from all others and kept together 
as essential components marking the identification trail of the exported pumps through 
the foreign process. The purpose is to preserve the “essential identity” of each fuel pump 
exported for repairs. The remaining multiple parts are not considered necessary for estab- 
lishing identity and are consigned to inventory awaiting assembly after the repair process 

Pumps that cannot be salvaged are consigned to the scrap heap. When the foreign repair 
process is completed, after disassembly of the exported pumps, the subassemblies of the 
pumps are reassembled and calibrated into rebuilt/remanufactured fuel pumps that are 
capped and sealed, painted, inspected, and packed for return to the United States. 

The foreign process is set Jut in some sixteen operations, plus an added ten subheadings. 
The fuel pumps are reassembled and ready for calibration which involves another 22 listed 
steps. Some further twelve steps are listed in capping and sealing the fuel pumps after cal- 
ibration and before painting. 

So long as the integrity of the three essential components is maintained in a matched set 
throughout the repair process, the essential identity of the exported pumps may be traced 
through the marked essential components and the repaired pumps may be returned under 
item 806.20, TSUS, without regard to the number of repaired pumps in the lot 

It necessarily follows that in order to maintain the identity of the essential elements 
making up the matched set, each should be appropriately marked or designated in such 
manner that the matched sets can be separately identified. Otherwise, the terms “identi- 
ty” and “matched sets” are without meaning. 

In view of the foregoing, the requirements of item 806.20, TSUS, will be satisfied by 
maintaining the housing, too cover, and fuel pump drive gears, in designated matched sets 
throughout the foreign process and the remaining reusable constituent parts can be placed 
in storage pending reassembly into imported fuel pumps. 

RUSSELL ARNOLD 
Chief, 
Value and Special Classification Branch 





3 BULLETIN AND DECISIONS, VOL. 32, NO. 1, JANUARY 7, 1998 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CusToMS SERVICE 
Washington, D( 
CLA-2 RR:C:SM 560022 DEC 
Category: Classification 
Tariff No. 9802.00.50 
N & COLBURN 


) 
LUE 


; HRL 554816; 19 CFR 181.64; HRL 554539; HRL 555443; HRL 
titian, Div. Victor Comptometer Corp. v. United States, 600 F.2d 799, 
). 1228 (1979) 


Un 


ise to your letter dated August 12, 1996, on behalf of Cummins Engine 
ReCon Division (Cummins), concerning the eligibility of fuel injection 
under subheading 9802.00.50, Harmonized Tariff Schedule of the United 
fou specifically requested that we consider modifying Headquarters Rul- 
554816, dated November 23, 1987. You supplemented your original rul- 
idditional submissions dated January 15, 1997, and April 1, 1997, which 
,.entary information as a result of our January 15, 1997, meeting at our 
he various fuel pumps were submitted for our examination 


1anufacturer of diesel engines and also “reconditions” used engine com- 
fuel injection pumps. You state that Cummins ships used fuel pumps to 
n Mexico where parts are removed from the fuel pump’s main housing 
a large machined casting. The main body is cleaned, inspected, and ma- 
rts that are removed are capable of reuse they may be used “as is” or sub- 
1ing or other processing so that they are capable of being reused. 

e fuel pump is assembled using both reconditioned and new parts 
Company (now the Diesel Recon Division of Cummins) received HRL 
iddressed the eligibility of certain types of fuel pumps for subheading 
schedules of the United States (TSUS) (the precursor to subheading 
ITSUS)), treatment. The types of pumps identified in HRL 554816 were the 
Stanadyne, and PT pumps. Counsel for Diesel ReCon Company indicated in 
> housing, top cover, and fuel pump drive gear of the pumps were kept to- 
1out the reconditioning process so that the essential identity of the fuel 
1intained throughout the foreign processing. Customs agreed with counsel’s 
eld that provided the housing, top cover, and fuel pump drive gears were 
esignated match sets throughout the foreign processing, the fuel pumps 
to qualifying repair operations and eligible for a partial duty exemption. See 
You state that in HRL 554816 Customs inexplicably mandated that the hous- 
nd fuel pump drive gear be maintained as a matched set throughout the 
ns even though some of the pumpsat issue were not designed with a top cov- 

ump drive gear. 

st 12, 1996, correspondence, you indicated that no duty exemption under 
302.00.50, HTSUS, is being requested with respect to the Stanadyne pump. 
request covers the In-Line, Rotary, and Cummins fuel pump models. The In- 
nodel includes the MW style, the P 7100 style, and the A style. The Rotary 
includes the Lucas model and the VE model. The Cummins model includes 


her the fuel injection pumps described above will be entitled to entry under sub- 
9802.00.50, HTSUS, when imported into the U.S. 





U.S. CUSTOMS SERVICE 


provides for the assessment of duty on the value of re 
‘formed on articles returned to the US. after hav ing been exported 
t oESeee of this tariff provision is precluded in circum- 
s performed abroad destroy the identity of the articles or 
‘ articles. See A.F. Burstrom v. United States, 44 CCPA 
ist. Ct. 46 (1956); and Guardian Industries 
: ee ee is 
exported ar tic les are incomplete for their intended use and the 
tion is a necessary step in the preparation or manufacture of fin- 
, Inited States, 81 Cust. Ct. 1, C.D. 4755, 455 F 
599 F.2d 1015 (1979). Articles entitled to 
yn are dutiable only upon the cost or value of the foreign repairs or 
, irements are satisfied 
toms Regulations (19 CFR 181.64(a)), “repairs or al- 
purposes of importations from NAFTA countries as follows: 
i 1, “repairs or alterations” means restoration, addition, ren- 
cleaning, resterilizing, or other treatment which does not destroy 
ristics of, or create a new or commercially different good from, 
rom s the United States 
the duty allowance under subheading 9802.00.50, HTSUS, the replace- 
to restore products to the ir original condition may constitute 
prov ided t that the particular article does not lose its identity and the re- 
ure not so extensive as to create anew or different article. Press 
tates, 6 Cust. Ct. 102, C.D. 438 (1941). In Press Wireless, radio 
vad for repairs which involved the use of heavier filament than that 
ifacture of the tubes. Also, the markings on the articles were 
were substituted to facilitate matching the tubes for use in trans- 
hat, as long as the article was not considered a new and different 
or its identity was destroyed, the use of improved materials in the res- 
consequence 
1 of this tariff provision is precluded where the foreign operation de- 
sth ty of the exported article or creates a new or different commercial article 
I ted August 1987, we stated that: 


%4 HR 


Q } 


So long as the identity of [the exported unit] is maintained throughout the disassem- 

bly and repair process, and there is a genuine repair of parts carried out during the 

1 process, these units may be entered under the repairs provision of item 806. 20, 

lariff Schedules of the United States (TSUS) [the predecessor tariff provision to sub- 
heading 9802.00.50, HTSUS] 

re, the foreign repair operation entails the complete disassembly of the ex- 

ported articleand numerous component parts of the article are replaced, the concept of “es- 

sential identity” becomes relevant. This concept is employed in interpreting this tariff 

provision to ensure that the article imported is the same as the article exported and oper- 

ates by ident tify ing certain component pads of an exported article as embracing the essen- 

tial identity of the particular article exported. Component parts so identified are to be 

maintained together throughout the repair operation as a matched set. Thus, replacing 

any one of these essential components would violate the uniqueness of the matched set and 

result in a new article of commerce, thereby precluding eligibility for the duty exemption 

we seca z 9802.00.50, HTSUS. See HRL 555443, dated November 30, 1990, and 


lated November 23, 1987, Customs addressed the eligibility of certain 
tyeee of fuel pumps f for subheading 806.20, TSUS, treatment. The types of pumps at issue 
were the Bosch, Lucas, Stanadyne, and PT pumps. In that ruling, counsel for Diesel ReCon 
Company indicated that the housing, top cover, and fuel pump drive gear of the pumps were 
kept together throughout the reconditioning process so that the essential identity of the 
fuel pumps was maintained throughout the foreign processing. Customs agreed with coun- 
sel’s position and held that provided the housing, top cover, and fuel pump drive gears were 
maintained in designated match sets throughout the foreign processing, the fuel pumps 
were eligible for a partial duty exemption 
You now seek a finding from Customs that the fuel pump housing alone imparts the “es- 
sential character’ to the fuel pumps at issue and request a modification or revocation of 
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HRL 554816. You contend that the fuel pump housing alone imparts the essential charac- 
ter of the fuel pumps because it is the largest and most integral component of the finished 
In addition, you contend that the fuel pump housing represents the general profile of 
nished article. You state that HRL 554816 requires modification or revocation also 
e it requires in all cases that the pump’s housing, top cover, and fuel pump drive gear 
as a matched set throughout the repair process when some of the models at 

554816 were not designed with a top cover nor a fuel pump drive gear. 
lly, you cite Daisy-Heddon, Div. Victor Comptometer Corp. v. United States, 600 F.2d 
199, 66 CCPA 97, C.A.D. 1228 (1979), which is a case interpreting whether an article is un- 
‘inished for general classification purposes, suggesting that Customs extend this concept 
to the subheading 9802.00.50, HTSUS, context. You argue that since the pump housing is 
lly an unfinished fuel pump and that the omission of a part essential to its use (e.g. the 
top cover or fuel pump drive gear) would not preclude its classification as the particular 
icle (fuel pump), then Customs should conclude that the fuel pump housing constitutes 

ssential character of the article 
While we agree that the housing component represents the “essential identity,” whether 
r not it represents the “essential character” of the finished fuel pumps on the basis of the 
isy-Heddon rationale is not relevant to subheading 9802.00.50, HTSUS, determina- 
ions. Daisy-Heddon isa tariff classification case which addressed whether the absence ofa 
part essential to the use of the article precludes the classification of the unfinished article 
in the same provision as the completed article. Whether an article undergoes qualifying 
repairs/operations pursuant to subheading 9802.00.50, HTSUS, presents a separate inqui- 
ry from whether an unfinished article is properly classified as the finished article for classi- 
fication purposes under General Rule of Interpretation 2(a), HTSUS. The requirement of 
preserving an article’s “essential identity” for purposes of qualifying for subheading 
9802.00.50, HTSUS, treatment exists so that already completed articles do not undergo 
various processes which serve to destroy the identity of the article, but rather only undergo 
processes that serve only to repair or alter the article. The Daisy-Heddon decision ad- 
dressed the issue of how complete an article must be before it is classified as the finished 
article, while subheading 9802.00.50, HTSUS, eligibility is determined upon an examina- 
tion of the extent to which the identity of the article in question is compromised as a result 
of the repairs/alterations at issue. Accordingly, Customs finds that Daisy-Heddon is com- 
pletely inapplicable to subheading 9802.00.50, HTSUS, eligibility. 

In HRL 556609, dated July 23, 1992, Customs considered the “essential component” of 
steering gear assemblies or “core” units exported to Mexico for repair. In that case, the 
housing of the assemblies, which constituted 80% of the value of the assembly, was not in- 
terchangeable but was specific to each model. Because new housings were not readily avail- 
able for purchase on the open market, the core assembly was deemed worthless unless the 
housing was repairable. Customs concluded that the housing was the “essential compo- 
nent” of the cores, and held that, notwithstanding the replacement of non-essential parts, 
where the housing was not replaced in the repair process but remained segregated from the 
components of other cores, the steering gear assemblies were entitled to the duty exemp- 
tion under subheading 9802.00.50, HTSUS. 

Similarly, we find that the operations performed on the fuel pump housings at issue in 
this ruling are considered repairs within the meaning of subheading 9802.00.50, HTSUS. 
The cleaning, inspecting, and machining of the housings so that they can be reused to pro- 
duce reconditioned fuel pumps do not result in the creation of a new article, but serve to 
restore the article to its original condition, purpose and application. Accordingly, so long as 
the essential identity of the fuel pumps is maintained (e.g. the housing), the use of other 
non-essential components which may be reused “as is,” reconditioned and then used, or 
replaced with new parts is permissible and will not serve to disqualify the reconditioned 
fuel pumps from entering under subheading 9802.00.50, HTSUS, provided Cummins com- 
plies with the documentary requirements of 19 CFR 181.64. 


Holding: 


Based upon the information presented and our examination of the samples that were 
submitted with this ruling request, the returned fuel pumps qualify for entry under sub- 
heading 9802.00.50, HTSUS, provided the documentary requirements of 19 CFR 181.64 
are met. HRL 554816 is hereby modified. 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF ORTHOPEDIC 
FOOTWEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to revoke five ruling letters pertain- 
ing to the tariff classification of orthopedic footwear identified as 
post-operative shoes. Comments are invited with respect to the correct- 
ness of the proposed rulings. 


DATE: Comments must be received on or before February 6, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located on the 3rd Floor of the Ronald Reagan Building (Southwest en- 
trance on 14th Street), 1300 Pennsylvania Avenue, NW., Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Office of 
Regulations and Rulings, Textile Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to revoke five ruling letters pertain- 
ing to the classification of orthopedic footwear identified as 
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post-operative shoes. Comments are invited with respect to the correct- 
ness of the proposed ruling. 

In the following ruling letters, Customs classified in subheading 
9021.90.80, HTSUS, certain mass-produced (not made to measure) 
footwear, of a type usually prescribed by a doctor and designed to be 
worn by persons who have suffered a fracture or undergone foot sur- 
gery: Headquarters Ruling Letter (HQ) 086084, dated February 28, 
1990, HQ 085930, dated February 9, 1990, HQ 083784, dated May 1, 
1989, HQ 083716, dated May 1, 1989, and HQ 083593, dated April 17, 
1989. These rulings are set forth, respectively, as Attachments “A” 
through “E” to this document. 

In March 1996, at its 17th session, the World Customs Organization’s 
Harmonized System Committee (HSC) examined the classification of 
mass-produced (not made to measure), post-operative footwear. The 
specific representative sample examined by the committee was identi- 
fied as the “Technol Post-Op” shoe. The committee voted to strictly in- 
terpret the Explanatory Notes (EN) to heading 9021, HS, which 
indicate that the orthopedic footwear included in the heading is limited 
to that which is “made to measure.” On this basis, the committee deter- 
mined that the “Technol Post-Op” shoe was precluded from classifica- 
tion in heading 9021, HS, in that it was mass-produced. Classification of 
the “Technol Post-Op” shoe was deemed appropriate in either subhead- 
ing 6402.99 or 6404.19, HS, depending upon the composition of the out- 
er sole and upper. The committee’s decision to classify the “Technol 
Post-Op” shoe in chapter 64 was memorialized in an Amendment to the 
Compendium of Classification Opinions, which was adopted at the 18th 
session of the HSC. 

It is Customs position that the HSC’s classification decision should be 
followed. Since descriptions of the footwear subject to the five ruling let- 
ters identified above indicate a substantial similarity to the “Technol 
Post-Op” shoe (i.e., mass-produced, post-operative shoes designed for 
patients recovering from foot surgery or metatarsal injury), their con- 
tinued classification in subheading 9021.90.80, HTSUS, is not ap- 
propriate. The following proposed rulings revoking, respectively, the 
rulings set forth as Attachments “A” through “E” above, are set forth as 
Attachments “F” through ‘J” to this document: HQ 961007, HQ 
961008, HQ 961009, HQ 961010, and HQ 961011. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 15, 1997. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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eG HARA 
STAK SHOSTAK & O’ HARA 


souleval 


lification of Ruling Lette 


Mr. O'HARA 
This is in reference to your letter dated October 30, 1989, requestin 
on of cast shoes and post-operative shoes under the Harmonized Tar 


nited States Annotated (HTSUSA). The merchandise will be produced in Jamaic 


-handise at issue is cast shoes and post-operative shoes. The ou 

hoe is a very thick, stiff piece of rubber The sate ® is made up of : f 
board, with a thin layer of rubber on top to provide some padding for the foot. The upper is 
made of a nylon material with a thin layer of padding as a lining. The upper starts f 
behind the toe area and surrounds the foot. The shoe is open toed and the two sides of 
upper open wide to allow the foot to be set down onto the shoe without | 
shoes are worn following foot surgery, and are prescribed by a doctor. 

The cast shoe is similar to the post-op shoe except it has a cushioned rocker bot 
outsole and no heel. This permits a person using crut« a to have limited contact wit 
ground with the injured foot while walking. These shoes are intended to be worn! 
who have suffered a fracture and are usually prescribed by a doctor. 


Issue 


Whether the merchandise at issue is classifiable as footwear or as an orthopedic ap- 
pliance. 
Law and Analysis: 

Chapter 64, HTSUSA, is the chapter that provides for footwear. Note 1(d) to Chap 
states that this chapter does not cover orthopedic footwear or other orthopedic 
or parts thereof (heading 9021). 

by Explanatory Notes are the official interpretation of the tariff at the international 
level. The Explanatory Note to heading 9021, HTSUSA, lists orthopedic ap P yliances as ap- 
pliances for preventing or correcting bodily deformities, or supporting or holding ; 
following an illness or operation. T hey are listed as including such items as appliances 
the jaw, orthopedic footwear having an enlarged leather stiffener which may be re 
with a metal or cork frame that is made to measure, special insoles made to me 
orthopedic foot appliances (talipes appliances, leg braces, with or without spring su 
for the foot, surgical boots, etc.). This Explanatory Note also includes crutches and cru 
sticks and excludes mass-produced footwear the inner soles of which have been simy 
arched to alleviate flat-footedness, which are not regarded as orthopedic footwear 

The footwear at issue is more than mass produced footwear with an ¢ arch added. The 

shoes at issue would not be worn unless medically necessary. They are specifically designed 
to support the foot after an operation or a fracture has occurred. They also help prevent or 
correct bodily deformities by helping an injured foot heal correctly. They function in the 
same manner as crutches in that they assist someone with a foot injury in walking. In addi- 
tion, these shoes are obtained by a doctor’s prescription. Therefore, taking these factors 
into account, the footwear at issue is classifiable under the provision for orthopedic ap- 
pliances. 


t 
t 
} 
1 


Holding: 
The cast 2 and post-operative shoes at issue are classifiable under subheading 
9021.90.80, HTSUSA, as orthopedic appliances, other, other. The rate of duty is 3.9 percent 
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ral duty rate column. If produced in Jamaica or Malaysia the 

e treatment under GSP if othery 

Letter 083995, dated May 3, 1989 
ype of post-operative wine here in issue under 
‘SUSA, as, orthopedic appliances, other orthopedic 


wise qualified 
classified several articles in 
subheading 
appliances. Based upon 
it has been determines ithat the sification of the orthope 
rect Accordingly, HRI 083995 dated May 3, 1989 


t the orthopedic footwear there in issue is classified in sub 


ATTACHMENT B 


DEPART 


February 9, 1990 


"G O85 O§ 30 S SR 
tegory: Classification 
“No. 9021.90.80 


s in reference to your letter dated October 5, 1989, requesting the tariff classifica- 
operative shoes under the Harmonized Tariff Schedule of the United States 
HTS! yle produced in Taiwan was submitted 


erchandise at issue is post-operative shoes. The outsole of the 


shoe is avery thick, 
of rubber. The insole 


is made up of a thin, stiff board, with a thin layer of rubber 
mépadding for the foot. The upper is made of a nylon material with a 
r of padding as a lining. The upper starts from behind the toe area and surrounds 
lhe shoe is open toed and the two sides of the upper open wide to allow the foot to 
be set down onto the shoe without bending. These shoes are intended 
e suffered a fre 


provide s¢ 


to be worn by pers« 
acture or have had foot surgery and are usually prescribed »y a doc- 


Issue 


Whether the merchandise at issue is classifiable as footwear or as an orthopedic ap- 
pliance. 


Law and Analysis: 


Chapter 64, HTSUSA, is the chapter that provides for footwear. Note 1(d) to Chapter 64 
states that this chapter does not cover orthopedic footwear or other orthopedic appliances, 
or parts thereof (heading 9021). It is questionable whether these shoes are orthopedic ap- 
pliances 

The Explanatory Notes are the official interpretation of the tariff at the international 
level. The Explanatory Note to heading 9021, HTSUSA, lists orthopedic appliances as ap- 
_ ances for preventing or correcting bodily deformities, or supporting or holding organs 
following an illness or operation. They are listed as including such items as appliances for 
the jaw, orthopedic footwear having an enlarged leather stiffener which may be reinforced 
with a metal or cork frame that is made to measure, special insoles made to measure, and 
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orthopedic foot appliances (talipes appliances, leg braces, with or without spring support 
for the foot, surgical boots, etc.). This Explanatory Note also includes crutches and crutch- 
sticks and excludes mass-produced footwear the inner soles of which have been simply 
arched to alleviate flat-footedness, which are not regarded as orthopedic footwear. 

The footwear at issue is more than mass produced footwear with an arch added. The 
post-operative shoe has a large unbending wooden base and a very wide open toe area; it is 
not ashoe that would be worn unless medically necessary. It is used to support the foot after 
an operation or a fracture has occurred. It also helps prevent or correct bodily deformities 
by helping a fractured foot heal correctly. It functions in the same manner as crutches in 
that it assists someone with a foot injury in walking. In addition, these shoes are obtained 
by a doctors prescription. Therefore, taking these factors into account, the footwear at is- 
sue is classifiable under the provision for orthopedic appliances. 

Holding: 

The merchandise at issue is classifiable under subheading 9021.19.80, HTSUSA, as an 
orthopedic or fracture appliances, other, other. 

The rate of duty is 5.8 percent ad valorem under the General duty rate column. This rul- 
ing modifies prior rulings holding such footwear to be classified in subheading 9021.90.80, 
HTSUSA. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC. May 1, 1989. 
CLA-2:CO:R:C:G 083784 SR 
Category: Classification 
Tariff No. 9021.90.80 
MR. JAMES CAFFENTZIS 
FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 
Re: Classification of post-operative shoes. 
DEAR Mk. CAFFENTZIs: 

This is in response to your letter of February 8, 1989, requesting the classification of a 
post-operative shoe under the Harmonized TariffSchedule of the United States Annotated 
(HTSUSA). A sample from the Dominican Republic was provided 
Facts: 


The merchandise at issue is post-operative shoes. The shoes consist of a non-bending 
base of wood with a rubber sole, and a thin layer of cushioning on top of the wood that pro- 
vides some padding for the foot. The uppers of the shoes are made from a variety of materi- 
als but are all the same in style. The upper starts from behind the toe area and surrounds 
the foot. There is a very large padded tongue that is attached to one side of the upper and 
covers the top of the foot and protects it from the laces. There are five eyelets on each side, 
and the laces cross over the large middle section. The shoe is open-toed and the tongue area 
opens wide to allow the foot to be set down onto the shee without bending. These shoes are 
intended to be worn by persons who have suffered a fracture or have had foot surgery and 
are usually prescribed by a doctor. 

Issue: 


Whether the merchandise at issue is classifiable as footwear or as an orthopedic ap- 
pliance. 


Law and Analysis: 


Chapter 64, HTSUSA, is the chapter that provides for footwear. Note 1(d) to Chapter 64 
states that this chapter does not cover orthopedic footwear or other orthopedic appliances, 
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or parts thereof (heading 9021). It is questionable whether these shoes are orthopedic ap- 
plances. 

The Explanatory Notes are the official interpretation of the tariff at the international 

evel. The Explanatory Note to heading 9021, HTSUSA, lists orthopedic appliances as ap- 
pliances for preventing or correcting bodily deformities, or supporting or holding organs 
following an illness or operation. They are listed as including such items as appliances for 
the jaw, orthopedic footwear having an enlarged leather stiffener which may be reinforced 
with a metal or cork frame that is made to measure, special insoles made to measure, and 
orthopedic foot appliances (talipes appliances, leg braces, with or without spring support 
for the foot, surgical boots, etc.). This Explanatory Note also includes crutches and crutch- 
sticks and excludes mass-produced footwear the inner soles of which have been simply 
arched to alleviate flat-footedness, which are not regarded as orthopedic footwear. 

[he footwear at issue is more than mass produced footwear with an arch added. The 
post-operative shoe has a large unbending wooden base and a very wide open toe area; it is 
not ashoe that would be worn unless medically necessary. It is used to support the foot after 
an operation or a fracture has occurred. It also helps prevent or correct bodily deformities 
by helping a fractured foot heal correctly. It functions in the same manner as crutches in 
that it assists someone with a foot injury in walking. In addition, these shoes are obtained 
by adoctor’s prescription. Therefore, taking these factors into account, the footwear at is- 
sue is classifiable as orthopedic appliances. 


Holding: 
The merchandise at issue is classifiable under subheading 9021.90.80, HTSUSA, as or- 


thopedic appliances, other, other. It is entitled to free entry under the Ge..eralized System 
of Preferences, if otherwise qualified. 


JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 1, 1989. 
CLA-2:CO:R:C:G 083716 SR 
Category: Classification 
Tariff No. 9021.90.80 
Mr. H. DARREL Darpy II 
DaRCO INTERNATIONAL, INC 
1038 1/2 Sixth Avenue 
Huntington, WV 25701 


Re: Classification of post-operative shoes. 


DEAR MR. DARBY. 

This is in response to your letter of January 26, 1989, requesting the classification of a 
post-operative shoe under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). A sample from Taiwan was submitted. 


Facts: 

The merchandise at issue is post-operative shoes. The outsole of the shoe is a very thick, 
stiff piece of rubber. The insole is made up of a thin, stiff board, with a thin layer of rubber 
on top to provide some padding for the foot. The upper is made of a nylon material with a 
thin layer of padding asa lining,. but areall the same in style. The upper starts from behind 
the toe area and surrounds the foot. There is a very large padded tongue that is attached to 
one side of the upper and covers the top of the foot. The shoe has two VELCRO-type strap 
closures that fasten over the middle of the foot. The shoe is open toed and the tongue area 
opens wide to allow the foot to be set down onto the shoe without bending. These shoes are 
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intended to be worn by persons who have suffered a fracture or have had foot surgery and 
are usually prescribed by a doctor. 


T 
issue: 


Whether the merchandise at issue is classifiable as footwear or as an orthopedic ap- 
pliance. 


Law and Analysis: 


Chapter 64, HTSUSA, is the chapter that provides for footwear. Note 1(d) to Chapter 64 
states that this chapter does not cover orthopedic footwear or other orthopedic appliances, 
or parts thereof (heading 9021). It is questionable whether these shoes are orthopedic ap- 
pliances 

The Explanatory Notes are the official interpretation of the tariff at the international 
level. The Explanatory Note to heading 9021, HTSUSA, lists orthopedic appliances as ap- 
pliances for preventing or correcting bodily deformities, or supporting or holding organs 
following an illness or operation. They are listed as including such items as appliances for 
the jaw, orthopedic footwear having an enlarged leather stiffener which may be reinforced 
with a metal or cork frame that is made to measure, special insoles made to measure, and 
orthopedic foot appliances (talipes appliances, leg braces, with or without spring support 
for the foot, surgical boots, etc.). This Explanatory Note also includes crutches and crutch- 
sticks and excludes mass-produced footwear the inner soles of which have been simply 
arched to alleviate flat-footedness, which are not regarded as orthopedic footwear. 

The footwear at issue is more than mass produced footwear with an arch added. The 
post-operative shoe has a large unbending wooden base and a very wide open toe area; it is 
not ashoe that would be worn unless medically necessary. It is used to support the foot after 
an operation or a fracture has occurred. It also helps prevent or correct bodily deformities 
by helping a fractured foot heal correctly. It functions in the same manner as crutches in 
that it assists someone with a foot injury in walking. In addition, these shoes are obtained 
by adoctor’s prescription. Therefore, taking these factors into account, the footwear at is- 
sue is classifiable as orthopedic appliances. 


Holding: 


The merchandise at issue is classifiable under subheading 9021.90.80, HTSUSA, as or- 
thopedic appliances, other, other. The rate of duty is 3.9 percent ad valorem under the gen- 
eral duty rate column. 


JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, April 17, 1989. 
CLA-2:CO:R:C:G 083593 SR 
Category: Classification 


Tariff No. 9021.90.80 
Mr. ALLAN GORDON 


PERFORMANCE TRADING 

520 So. Lafayette Park Place 
Suite 200 

Los Angeles, CA 90057 


Re: Classification of post-operative shoes. 


DEAR Mr. GORDON: 


This is in response to your letter of January 11, 1989, requesting the classification of a 
post-operative shoe under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). A sample was submitted. 
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at issue is post- —— e shoes. The shoes consist of a non-bending 
ase of wor h arubber sole, and a thin layer of cushioning on top of the wood that pro- 
vides some pi ,dding for the foot. The uppers of the shoes are made from a variety of materi- 
it are all the same in style. The upper starts from behind the toe area and surrounds 
t. The upper is closed by either large laces across the middle of the foot or by hook 
ners similar to the VELCRO brand strips. The shoe is open toed and the 
rea opens wide to allow the foot to be set down onto the shoe without bending. 
oes are intended to be worn by persons who have suffered a fracture or have had 
sry and are usually prescribed by a doctor. 


SA, is the chapter that provides for footwear. Note 1(d) to Chapter 64 
that t Sicha does not cover orthopedic footwear or other orthopedic appliances, 
ts thereof (heading 9021). It is questionable whether these shoes are orthopedic ap- 


eE Cains Notes are the official interpretation of the tariff at the international 
lev el 'T he Explanatory Note to heading 9021, HTSUSA, lists orthopedic appliances as ap- 
pliances for preventing or correcting bodily deformities, or supporting or holding organs 
following an illness or operati on. They are listed as including such items as appliances for 
jaw, orthopedic footwear having an enlarged leather stiffener which may be reinforced 
with a metal or cork frame that is made to measure, special insoles made to measure, and 
rthopedic foot applie ances (talipes appliances, leg braces, with or without spring support 
for the foot, surgical boots, etc.). This Explanatory Note also includes crutches and crutch- 
sticks and excludes mass-prot duced footwear the inner soles of which have been simply 
arched to alleviate flat-footedness, which are not regarded as orthopedic footwear. 

The footwear at issue is more than mass produced eee with an arch added. The post 
operative shoe has a large unbending wooden base and a very wide open toe area; it isnota 
shoe that would be worn unless medically necessary. It is used to support the foot after an 
operation or a fracture has occurred. It also helps prevent or correct bodily deformities by 
helping a fractured foot heal correctly. It functions in the same manner as crutches in that 
i ists someone with a foot injury in walking. In addition, these shoes are obtained by a 

ctor’s prescription. Therefore, taking these factors into account, the footwear at issue is 

liable as orthopedic appliances 


The merchandise at issue is classifiable under subheading 9021.90.80, HTSUSA, as or- 
thopedic appliances, other, other. The rate of duty is 3.9 percent ad valorem under the Gen- 
al duty rate column. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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ATTACHMENT I 


DEPART 


RR:¢ 
Category: Class 
l'ariff No. 6404 
A, ESQUIRI 
SHOSTAK & O’ HARA 
gueroa Street, Suite 1200 
CA 90071 
f Headquarters Ruling Letter (HQ 
“Made Only to Measure;” HSC 


LAR fT 


In HQ 086084, issued February 28, 1990, this of 
itive shoe in subheading 9021.90.80, Harmonized TariffSchedule ofthe I 

which provides for “Orthopedic appliances, including crutches, surgical belts 

usses; splints and other fracture appliances; artificial parts of the body; ring aids 

r appliances which are worn or carried, or implanted in the body, to compensate for 

ect or disability; parts and accessories thereof: Other: Other.” We have reviewed that 


tions by the Harmonized System Committee, have found it 


to be in error. Therefore, this ruling revokes HQ 086084. 


HQ 086084 was issued, the post-operative shoe was described as having an 
outsole consisting ofa very thick, stiff piece of rubber. The insole was made up ofa thin, stiff 
board with athin layer of rubber on top to provide some padding for the foot. The upper was 
made ofa nylon material with a thin layer of padded lining. The shoe was open-toed with an 
upper starting from behind the toe areaand surrounding the rest of the foot. The two sides 
ofthe upper cou 


ild open wide to allow the foot to be set upon the shoe without bending. The 
shoe was intended to be worn following foot surgery, and was of a type prescribed by a doc 


tor. 


The cast shoe was described as being similar to the post-operative shoe, except for the 
presence of a cushioned rocker outsoie and the absence of a heel. The shoe was designed to 
allow a person walking on crutches to have only limited contact between a foot injured by 
fracture and the ground. The shoe was of a type usually prescribed by a doctor 


Issue: 


Whether the fact that the post-operative shoe and cast shoe are mass-produced and not 
made to measure precludes classification of the articles as orthopedic footwear under head- 
ing 9021, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

In March 1996, at its 17th session, the World Customs Organization’s Harmonized Sys- 
em Committee (HSC) examined the classification of mass-produced, post-operative foot- 
wear designed for patients recovering from foot surgery or metatarsal injury. The specific 
representative sample examined by the committee was identified as the “Technol Post-Op” 
shoe. The committee voted to strictly interpret the EN to heading 9021, HS, which indicate 
that the orthopedic footwear included in the heading is limited to that which is “made to 
measure.” On this basis, the committee determined that the “Technol Post-Op” shoe was 
precluded from classification in heading 9021, HS, in that it was mass-produced. Classifica- 
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st-Op” shoe was deemed appropriate in either subheading 6402.99 
nding upon the composition of the outer sole and upper. The commit 
echnol Post-Op” shoe in chapter 64 was memorialized in an 


ndium of Classification Opinions, which was adopted at the 1 


ae LQ’. ala Snattnn < alee 5 1] . oe. 
at the HSC’s classification decision should be followed. Sin 
r 


ar subject to HQ 086084 indicate a substantial similarity to th 
its continued classification in subheading 9021.90.80, HTSUS, is 
that the post-operative shoe and cast shoe are properly classified 
H 5 
ngs in addition to HQ 086084, in which comparable 
s classified in subheading 9021.90.80, HTSUS. See HQ 085930 
HQ 083784, issued May 1, 1989, HQ 083716, issued May 1, 1989 


117 


1989. Action is being taken to revoke those rulings as well 


percent or more by weight of rubber and/or plastics, the post 
ire classified in subheading 6404.19.35, HTSUS, wl 
»r soles of rubber, plastics, leather or composition lea 
Footwear with outer soles of rubber or plastics: Other 
l Other.” The general column one duty rate is 3 
190, is hereby revoked. 
, JOHN DURANT 
Director, 


Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 


CLA-2 RR:CR:TE 961008 GGD 
Category: Classification 
Tariff No. 6404.19.35 
t0SS, ESQUIRE 
OCIATES, PC 
+y Boulevard, Suite 520 


4 90045-5659 


Revocation of Headquarters Ruling Letter (HQ) 085930; EN to Heading 9021; Ortho- 
pedic Footwear “Made Only to Measure;” HSC 17th/18th Sessions; Heading 6404. 


Ms. Ross 

In HQ 085930, issued February 9, 1990, this office classified post-operative shoes in sub- 
heading 9021.90.80, Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for “Orthopedic appliances, including crutches, surgical belts and trusses; splints 
and other fracture appliances; artificial parts of the body; hearing aids and other appliances 
which are worn or carried, or implanted in the body, to compensate for a defect or disability; 
parts and accessories thereof: Other: Other.” We have reviewed that ruling and, in light of 
recent actions by the Harmonized System Committee, have found it to be in error. There- 
fore, this ruling revokes HQ 085930. 
Facts: 

At the time HQ 085930 was issued, the post-operative shoe was described as having an 
outsole consisting ofa very thick, stiff piece of rubber. The insole was made up ofa thin, stiff 


board with athin layer of rubber on top to provide some padding for the foot. The upper was 
made of a nylon material with a thin layer of padding as a lining. The shoe was open-toed 
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with an upper starting from behind the toe area and surrounding the rest of the foot. The 
two sides of the upper could open wide to allow the foot to be set upon the shoe without 
bending. The shoe was intended to be worn following foot surgery, and was of a type usually 
prescribed by a doctor. 


Issue 


Whether the fact that the post-operative shoe is mass-produced and not made to measure 
precludes classification of the article as orthopedic footwear under heading 9021, HTSUS 


Law And Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

In March 1996, at its 17th session, the World Customs Organization’s Harmonized Sys- 
tem Committee (HSC) examined the classification of mass-produced, post-operative foot- 
wear designed for patients recovering from foot surgery or metatarsal injury. The specific 
representative sample examined by the committee was identified as the “Technol Post-Op” 
shoe. The committee voted to strictly interpret the EN to heading 9021, HS, which indicate 
that the orthopedic footwear included in the heading is limited to that which is “made to 
measure.” On this basis, the committee determined that the “Technol Post-Op” shoe was 
precluded from classification in heading 9021, HS, in that it was mass-produced. Classifica- 
tion of the “Technol Post-Op” shoe was deemed appropriate in either subheading 6402.99 
or 6404.19, HS, depending upon the composition of the outer sole and upper. The commit- 
tee’s decision to classify the “Technol Post-Op” shoe in chapter 64 was memorialized in an 
Amendment to the Compendium of Classification Opinions, which was adopted at the 18th 
session of the HSC. 

It is Customs position that the HSC’s classification decision should be followed. Since 
the description of the post-operative shoe subject to HQ 085930 indicates a substantial 
similarity to the “Technol Post-Op” shoe, its continued classification in subheading 
9021.90.80, HTSUS, is not appropriate. We find that the post-operative shoe is properly 
classified in subheading 6404.19.35, HTSUS. 

There are a small number of rulings in addition to HQ 085930, in which comparable 
mass-produced footwear is classified in subheading 9021.90.80, HTSUS. See HQ 086084, 
issued February 28, 1990, HQ 083784, issued May 1, 1989, HQ 083716, issued May 1, 1989, 
and HQ 083593, issued April 17, 1989. Action is being taken to revoke those rulings as well 


Holding: 


Assuming the post-operative shoe is 10 percent or more by weight of rubber and/or plas- 
tics, the shoe is classified in subheading 6404.19.35, HTSUS, which provides for “Footwear 
with outer soles of rubber, plastics, leather or composition leather and uppers of textile ma- 
terials: Footwear with outer soles of rubber or plastics: Other: Footwear with open toes or 
open heels * * *: Other.” The general column one duty rate is 37.5 percent ad valorem. 

HQ 085930, issued February 9, 1990, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 961009 GGD 
Category: Classification 
Tariff No. 6402.99.30, 6403.99.20, and 6404.19.35 
JAMES CAFFENTZIS, ESQUIRE 
FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 


Re: Revocation of Headquarters Ruling Letter (HQ) 083784; EN to Heading 9021; Ortho- 
pedic Footwear “Made Only to Measure;” HSC 17th/18th Sessions; Headings 6402, 
6403, and 6404, HTSUS. 

DEAR Mk. CAFFENTZIS 

In HQ 083784, issued May 1, 1989, this office classified four separate styles of post-op- 
erative shoes in subheading 9021.90.80, Harmonized Tariff Schedule of the United States 

(HTSUS), which provides for “Orthopedic appliances, including crutches, surgical belts 

and trusses; splints and other fracture appliances; artificial parts of the body; hearing aids 

and other appliances which are worn or carried, or implanted in the body, to compensate for 

a defect or disability; parts and accessories thereof: Other: Other.” We have reviewed that 

ruling and, in light of recent actions by the Harmonized System Committee, have found it 

to be in error. Therefore, this ruling revokes HQ 083784. 


Facts: 


At the time HQ 083784 was issued, the post-operative shoes, identified as model num- 
bers 5046, 1991, 8715, and 1611, were each described as havinga non-bending base of wood 
with a rubber sole. A thin layer of cushioning on top of the wood provided some padding for 
the foot. Although the uppers of the shoes were similar in style, each upper was composed 
of a different material as follows: model no. 5046—leather; model no. 1991—nylon fabric 


coated with vinyl; model no. 8715—cotton/polyester blend (50/50) bonded fabric; and mod- 
el no. 1611—denim (cotton) with foam nylon laminate backing. Each model was open-toed 
with an upper starting from behind the toe area and surrounding the rest of the foot. Each 
model laced up, with five eyelets on each side of the upper. Also attached to one side of the 
upper was a very large, padded tongue, designed to cover the top of the foot and protect it 
from the laces. The laces crossed over a large middle section, which could open wide to allow 
the foot to be set upon the shoe without bending. The shoes were intended to be worn by 
persons who had suffered a fracture or had foot surgery, and were of a type usually pre- 
scribed by a doctor 


Issue: 

Whether the fact that the post-operative shoes are mass-produced and not made to mea- 
sure precludes classification of the articles as orthopedic footwear under heading 9021, 
HTSUS 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

In March 1996, at its 17th session, the World Customs Organization’s Harmonized Sys- 
tem Committee (HSC) examined the classification of mass-produced, post-operative foot- 
wear designed for patients recovering from foot surgery or metatarsal injury. The specific 
representative sample examined by the committee was identified as the “Technol Post-Op” 
shoe. The committee voted to strictly interpret the EN to heading 9021, HS, which indicate 
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that the orthopedic footwear included in the heading is limited to that which is “made to 
measure.” On this basis, the committee determined that the “Technol Post-Op” shoe was 
precluded from classification in heading 9021, HS, in that it was mass-produced. Classifica- 
tion of the “Technol Post-Op” shoe was deemed appropriate in either subheading 6402.99 
or 6404.19, HS, depending upon the composition of the outer sole and upper. The commit- 
tee’s decision to classify the “Technol Post-Op” shoe in chapter 64 was memorialized in an 
Amendment to the Compendium of Classification Opinions, which was adopted at the 18th 
session of the HSC. 

It is Customs position that the HSC’s classification decision should be followed. Since 
the purpose and descriptions of the post-operative shoes subject to HQ 083784 indicate a 
substantial similarity to the “Technol Post-Op” shoe, their continued classification in sub- 
heading 9021.90.80, HTSUS, is not appropriate. We find that the post-operative shoes are 
properly classified in subheadings 6402.99.30 (model no. 1991), 6403.99.20 (model no. 
5046) and 6404.19.35 (model nos. 8715 and 1611), HTSUS. 

There are a small number of rulings in addition to HQ 083784, in which comparable 
mass-produced footwear is classified in subheading 9021.90.80, HTSUS. See HQ 086084, 
issued February 28, 1990, HQ 085930, issued February 9, 1990, HQ 083716, issued May 1, 
1989, and HQ 083593, issued April 17, 1989. Action is being taken to revoke those rulings 
as well. 

Holding: 

The post-operative shoe identified by model no. 1991 is classified in subheading 
6402.99.30, HTSUS, which provides for “Other footwear with outer soles and uppers of 
rubber or plastics: Other: Other: Other: Footwear with open toes or open heels * * *.” The 
general column one duty rate is 37.5 percent ad valorem. 

The post-operative shoe identified by model no. 5046 is classified in subheading 
6403.99.20, HTSUS, which provides for “Footwear with outer soles of rubber, plastics, 
leather or composition leather and uppers of leather: Other footwear: Other: Footwear 
made ona base or platform of wood.” The general column one duty rate is 8 percent ad valo- 
rem. 

Assuming the shoes are 10 percent or more by weight of rubber and/or plastics, the post- 
operative shoes identified by model nos. 8715 and 1611 are classified in subheading 
6404.19.35, HTSUS, which provides for “Footwear with outer soles of rubber, plastics, 
leather or composition leather and uppers of textile materials: Footwear with outer soles of 
rubber or plastics: Other: Footwear with open toes or open heels * * *: Other.” The general 
column one duty rate is 37.5 percent ad valorem. 

HQ 083784, issued May 1, 1989, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 961010 GGD 
Category: Classification 
Tariff No. 6404.19.35 
MR. JAMES O’MALLEY 


Darco INTERNATIONAL, INC 
1327 7th Avenue 
Huntington, WV 25701 


Re: Revocation of Headquarters Ruling Letter (HQ) 083716; EN to Heading 9021; Ortho- 
pedic Footwear “Made Only to Measure;” HSC 17th/18th Sessions; Heading 6404. 
DEAR Mr. O'MALLEY: 


In HQ 083716, issued May 1, 1989, this office classified post-operative shoes in subhead- 
ing 9021.90.80, Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
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vides for “Orthopedic appliances, including crutches, surgical belts and trusses; splints 
and other fracture appliances; artificial parts of the body; hearing aids and other appliances 
which are worn or carried, or implanted in the body, to compensate for a defect or disability; 
parts and accessories thereof: Other: Other.” We have reviewed that ruling and, in light of 
recent actions by the Harmonized System Committee, have found it to be in error. There- 
fore, this ruling revokes HQ 083716 


Fact 


At the time HQ 083716 was issued, the post-operative shoe was described as having an 
outsole consisting ofa very thick, stiff piece of rubber. The insole was made up ofa thin, stiff 
board with athin layer of rubber on top to provide some padding for the foot. The upper was 
made of a nylon material with a thin layer of padding as a lining. The shoe was open-toed 
with an upper starting from behind the toe area and surrounding the rest of the foot. At 


tached to one side of the upper was a very large, padded tongue, which would cover the top 
of the foot. The tongue area opened wide to allow the foot to be set upon the shoe without 


ig, then closed by means of two hook and loop fabric fastener straps. The shoe was 
d to be worn following foot surgery, and was of a type usually prescribed by a doctor 


€ 
bendir 
intend 
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er the fact that the post-operative shoe is mass-produced and not made to meas 
precludes classification of the article as orthopedic footwear under heading 9021, HTS 


! Analysis 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

In March 1996, at its 17th session, the World Customs Organization’s Harmonized Sys- 
tem Committee (HSC) examined the classification of mass-produced, post-operative foot- 
wear designed for patients recovering from foot surgery or metatarsal injury. The specific 
representative sample examined by the committee was identified as the “Technol Post-Op’ 
shoe. The committee voted to strictly interpret the EN to heading 9021, HS, which indicate 
that the orthopedic footwear included in the heading is limited to that which is “made to 
measure.” On this basis, the committee determined that the “Technol Post-Op” shoe was 
precluded from classification in heading 9021, HS, in that it was mass-produced. Classifica- 
tion of the “Technol Post-Op” shoe was deemed appropriate in either subheading 6402.99 
or 6404.19, HS, depending upon the composition of the outer sole and upper. The commit- 
tee’s decision to classify the “Technol Post-Op” shoe in chapter 64 was memorialized in an 
Amendment to the Compendium of Classification Opinions, which was adopted at the 18th 
session of the HSC. 

It is Customs position that the HSC’s classification decision should be followed. Since 
the description of the post-operative shoe subject to HQ 083716 indicates a substantial 
similarity to the “Technol Post-Op” shoe, its continued classification in subheading 
9021.90.80, HTSUS, is not appropriate. We find that the post-operative shoe is properly 
classified in subheading 6404.19.35, HTSUS. 

There are a small number of rulings in addition to HQ 083716, in which comparable 
mass-produced footwear is classified in subheading 9021.90.80, HTSUS. See HQ 086084, 
issued February 28, 1990, HQ 085930, issued February 9, 1990, HQ 083784, issued May 1, 


1989, and HQ 083593, issued April 17, 1989. Action is being taken to revoke those rulings 
as well. 


Holding: 


Assuming the post-operative shoe is 10 percent or more by weight of rubber and/or plas- 
tics, the shoe is classified in subheading 6404.19.35, HTSUS, which provides for “Footwear 
with outer soles of rubber, plastics, leather or composition leather and uppers of textile ma- 
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terials: Footwear with outer soles of rubber or plastics: Other: Footwear with open toes o1 
open heels * * *: Other.” The general column one duty rate is 37.5 percent ad va 
HQ 083716, issued May 1, 1989, is hereby revoked 
JOHN DURAN 
Director. 


Commercial Rulings Divi 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SEI 
‘E 961011 GGD 
Category: Classificatior 
Tariff No. 6404.19.35 
Mr. ALLAN GORDON 
PERFORMANCE TRADING 
520 South Lafayette Park Place 
Suite 200 
Los Angeles, CA 90057 


Re: Revocation of Headquarters Ruling Letter (HQ) 083593; EN to Heading 9021; Ortho- 
pedic Footwear “Made Only to Measure;” HSC 17th/18th Sessions; Heading 6404 
DEAR Mr. GORDON 
In HQ 083593, issued April 17, 1989, this office classified post-operative shoes in sub- 
heading 9021.90.80, Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for “Orthopedic appliances, including crutches, surgical belts and trusses; splints 


and other fracture appliances; artificial parts of the body; hearingaids and other appliances 
which are worn or carried, or implanted in the body, to compensate for a defect or disability; 
parts and accessories thereof: Other: Other.” We have reviewed that ruling and, in light of 
recent actions by the Harmonized System Committee, have found it to be in error. There- 
fore, this ruling revokes HQ 083593. 


Facts: 

At the time HQ 083593 was issued, the post-operative shoes were described as consisting 
of anon-bending base of wood with arubber sole, and athin layer of cushioning on top of the 
wood to provide some padding for the foot. The uppers were composed of either a canvas or 
a nylon material. The shoes were open-toed with the uppers starting from behind the toe 
area and surrounding the rest of the foot. The uppers could be opened wide to allow the foot 
to be set upon the shoe without bending, then closed by means of either large laces or two 
hook and loop fabric fastener straps. The shoes were intended to be worn following foot 
surgery, and were of a type usually prescribed by a doctor. 


Issue: 

Whether the fact that the post-operative shoes are mass-produced and not made to mea- 
sure precludes classification of the articles as orthopedic footwear under heading 9021, 
HTSUS. 

Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 
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1996, at its 17th session, the World Customs Organization’s Harmonized Sys- 

tee (HSC) examined the classification of mass-produced, post-operative foot- 

gned for patients recovering from foot surgery or metatarsal injury. The specific 
esentativ esample examined by the committee was identified as the “Technol Post-Op” 
Che committee voted to strictly interpret the EN to heading 9021, HS, which indicate 
-thopedic footwear included in the heading is limited to that w hich is “made to 

s basis, the committee determined that the “Technol Post-Op” shoe was 
classification in heading 9021, HS, in that it was mass-produced. Classifica- 

abhnel Post-Op” shoe was deemed appropriate in either subheading 6402.99 

4.19, HS, depending upon the composition of the outer sole and upper. The commit 

s decision to classify the “Technol Post-Op” shoe in chapter 64 was memorialized in an 
endment to the Compendium of C lassification Opit nions, which was adopted at the 18th 

1 of the HSC 

Yustoms position that the HSC’s classification decision should be followed. Since 
iption of the post-operative shoes subject to HQ 083593 indicates a substantial 

| to the “Technol Post-Op” shoe, their continued classification in subheading 
1.90.80, HTSUS, is not approf priate. We find th at the post-operative shoes are properly 

ied in subheading 6404.19.35, HTSUS 

1ere are a small number of rulings in addition to HQ 083593, in which comparable 
produced footwear is classified in subheading 9021.90.80, HTSUS. See HQ 086084 

i February 28, 1990, HQ 085930, issued February 9, 1990, HQ 083784, issued May 1 
und HQ 083716, issued May 1, 1989. Action is being taken to revoke those rulings as 


Assuming the post-operative shoes are 10 percent or more by weight of rubber and/or 
plastics, the shoes are classified in subheading 6404.19.35, HTSUS, which provides for 
Footwear with outer soles of rubber, plastics, leather or composition leather and uppers of 
textile materials: Footwear with outer soles of rubber or plastics: Other: Footwear with 
open toes or open heels * * *: Other.” The general column one duty rate is 37.5 percent ad 


rem 


HQ 08 issued April 17, 1989, is hereby revoked. 


JOHN DURANT 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 123 and 142 
RIN 1515-AC16 
LAND BORDER CARRIER INITIATIVE PROGRAM 
AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide for the Land Border Carrier Initiative Program 
(LBCIP), a program designed to prevent smugglers of illicit drugs from 
utilizing commercial land conveyances for their contraband. The pro- 
gram provides for agreements between carriers and Customs in which 
the carrier agrees to increase its security measures and cooperate more 
closely with Customs and Customs agrees to apply special administra- 
tive provisions pertaining to penalty amounts and expedited processing 
of penalty actions if illegal drugs are found on a conveyance belonging 
to the participating carrier. Further, at certain high-risk locations 
along the land border, it is proposed to condition an importer’s contin- 
ued use of the Line Release method of processing entries of merchandise 
on the use of carriers/drivers that participate in the LBCIP. These pro- 
posed regulatory changes are designed to improve Customs enforce- 
ment of Federal drug laws along the land border by enhancing its ability 
to interdict illicit drug shipments through additional trade movement 
information provided by common carriers that voluntarily choose to 
participate in the LBCIP 


DATES: Comments must be received on or before March 2, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, N.W., Suite 3000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Jim Kelly, Office of 
Field Operations, Anti-Smuggling Division, (202) 927-0458. 


59 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 
‘rier Initiative Programs in general: 

n 1984, Customs began an air and sea Carrier Initiative Program 
(CIP), generally in response to Customs awareness of a substantial in- 
crease in the smuggling of marijuana and cocaine in the South-Florida 
area, and specifically as a result of a Customs seizure of an aircraft oper- 
ated by an American-flag carrier. The carrier, whose aircraft had been 
involved in repeated drug violations, agreed to a multi-point agreement 
implementing stringent security measures as a condition to release of 
the conveyance. Developed under Customs remission and mitigation of 
yenalties authority pursuant to section 618 of the Tariff Act of 1930 (19 
1618), the CIP is grounded in the execution of written Carrier 
Initiative Agreements between Customs and the common carrier, 
whereby the carrier agrees to improve cargo and conveyance security, 
and Customs provides security and drug awareness training. 

Over the past ten years, the air and sea CIP has proved to be a marked 
success. Since that time, Customs has come to view carriers as allies in 
the war against drug smugglers, and expanded the CIP to include Super 
Carriers (see, 54 FR 14310, April 10, 1989). To date, over 2,300 air and 
sea carriers have voluntarily signed such Carrier Initiative Agreements 
with Customs. 

Because of the proven success of the air and sea CIP in 1995 Customs 
decided to expand the CIP to land border carriers to address the in- 
creased drug smuggling threat. This new Land Border Carrier Initia- 
tive Program (LBCIP) is designed to deter smugglers of illegal drugs 
from utilizing commercial land conveyances for their contraband. The 
exact locations along the Southwest border where the LBCIP will be im- 
plemented will be published in the Federal Register. 

In signing Carrier Initiative Agreements with Customs, land and rail 
carriers agree to increase the security measures at their places of busi- 
ness and on the conveyances used to transport cargo. Further, carriers 
agree to cooperate closely with Customs in identifying and reporting 
suspected smuggling conduct. In return for this cooperation, Customs 
agrees to provide training to carrier employees and drivers in the areas 
of cargo and personnel security, document review techniques, drug 
awareness, and conveyance search. Further, should illegal drugs be 
found aboard a conveyance belonging to a carrier that has executed an 
agreement with Customs, Customs agrees to apply special adminsitra- 
tive provisions pertaining to penalty amounts and expedited processing 
of penalties. Of course, the degree of compliance with the terms of the 
Agreement by the carrier will be considered by Customs in any seizure 
or penalty decision or recommendation. 


Il. The Drug Interdiction Mandates of the Anti-Drug Abuse Acts: 
In 1986, Congress enacted the Anti-Drug Abuse Act of 1986 (Pub.L. 


99-570, 100 Stat. 3207; 21 U.S.C. 801 note) (the 1986 Act) to, among 
other things, strengthen Federal efforts to improve the enforcement of 
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Federal drug laws and enhance the interdiction of illicit drug ship- 
ments. 

The 1986 Act amended Customs laws relating to the assessment of 
monetary penalties against persons in charge of conveyances used as 
common carriers and the seizure and forfeiture of conveyances for the 
illegal importation or transportation of drugs. Congress subjected com- 
mon carriers to increased penalties and sanctions for at least two rea- 
sons: (1) to encourage greater vigilance on the part of those in charge of 
conveyances used as common carriers; and (2) to increase the account- 
ability and legal responsibility of carriers to insure that drugs were not 
carried on board their conveyances. 

In particular, the 1986 Act amended sections 584 and 594 of the Tariff 
Act of 1930 (19 U.S.C. 1584 and 1594). Section 584 was amended to in- 
crease the penalty provisions which could be assessed against owners, 
masters, or persons in charge of conveyances engaged as common carri- 
ers when unmanifested drugs were discovered on board vessels or in ve- 
hicles bound for the United States. The penalties, virtually unchanged 
since the 1930s, were increased 2,000%, i.e., from $25 per ounce of mari- 
juana to $500 per ounce, and from $50 per ounce of heroin or cocaine to 
$1,000 per ounce. 

Further, the seizure and forfeiture provisions of section 594 were 
greatly expanded to include all common carrier conveyances and opera- 
tors where prohibited merchandise was involved. Section 594 was 
amended to require a conveyance to be forfeited unless the owner, oper- 
ator, or person in charge proves that he exercised the “highest degree of 
care and diligence” where violations involved prohibited merchandise 
contained in unmanifested packages or where the marks, numbers, 
weights, or quantities disagreed with the manifest, or where the mer- 
chandise was concealed in or on the conveyance but not in the cargo. 

Although the Customs laws hold common carriers to a high standard 
of care, Customs has provided guidance and training through the CIP to 
alleviate the harsh consequences of those laws in the face of a carrier’s 
diligent and good faith effort to comply with them. 


III. Customs Modernization, Trade Facilitation, and the Line Release 
Method of Merchandise Processing: 


Pursuant to section 448(b) of the Tariff Act of 1930, as amended (19 
U.S.C. 1448(b)), the Secretary of the Treasury is authorized to provide 
by regulation for the issuance of special permits for delivery prior to for- 
mal entry (“immediate delivery”). In the late 1980s, Customs estab- 
lished a new automated system for the expedited processing of 
repetitive, high volume entries of merchandise (“Line Release”) 
through the use of personal computers and bar code technology (see, 
T.D. 92-93). Regulations implementing the Line Release processing 
method are delineated at subpart D of Part 142 (§§ 142.41-142.52), 
Customs Regulations (19 CFR Part 142, subpart D). 

Line Release facilitates the entry of merchandise along the land bor- 
ders of the United States. However, at certain high-risk locations Cus- 
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toms does not wish to continue to offer line-release processing unless it 
can be assured that such will not compromise its various law enforce- 
ment and drug interdiction responsibilities. Balancing these concerns, 
Customs proposes that at certain high-risk land border locations, con- 
tinued importer use of Line Release be conditioned on the imported 
merchandise being carried by participants in the LBCIP The additional 
information made available to Customs by interfacing the merchan- 
dise-data of Line Release with the cargo-driver-conveyance data of the 
LBCIP will enhance Customs ability to assess the threat of certain com- 
mercial transactions more effectively. Only with the continuing assis- 
tance of such participatory land border carriers, as shown by the 
success of the previous CIPs, can Customs be assured that every tool 
available to protect the United States borders from illicit drug traffic is 
employed before according the benefits of expedited merchandise proc- 
essing by means of Line Release. 


Proposed amendments concerning the LBCIP and Line Release: 

In this document it is proposed to provide for the new LBCIP in Part 
123 of the Customs Regulations, which pertains to Customs relations 
with Canada and Mexico, by adding a new Subpart H; the current sub- 
part H which contains miscellaneous provisions will be redesignated as 
new subpart I. The new subpart H of Part 123 will consist of five sec- 
tions (§§ 123.71-123.75). 

Further, it is proposed to provide Customs with the discretion, at cer- 
tain high-risk locations, to require for the use of Line Release that im- 
ported merchandise, which otherwise qualifies for Line Release, be 
transported over the border by carriers and drivers that participate in 
the LBCIP Accordingly, two sections in subpart D (§§ 142.41 and 
142.47) will be revised to reference that carrier participation in the 
LBCIP may be required by Customs for Line Release transactions at 
particular locations. The public will be informed of these locations by 
publications in the Federal Register. At this time Customs plans that 
these locations will be limited to those along the Southern border, 
where the greatest drug threat to the United States is located. This lim- 
ited implementation of the LBCIP is designed to reduce the threat to 
public safety presented by the drug problem in that area. 

It is noted that participation in either the LBCIP or the Line Release 
program does not alter the general authority of Customs officials to 
conduct inspections of participating carriers or their merchandise. 


DISCUSSION OF PROPOSED CHANGES TO REGULATIONS 
Proposed new § 123.71: 

Proposed § 123.71, entitled “Description of program”, describes, in 
general terms, the responsibilities of participants in the LBCIP and 
cross references subpart D, Part 142 of the Customs Regulations, which 
provides for expedited processing of repetitive entries by means of Line 
Release, to indicate that, at certain high-risk locations (the locations to 
be published in the Federal Register), Customs may require for the use 
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of Line Release that imported merchandise, which otherwise qualifies 
for Line Release, be transported over the border by carriers and drivers 
that participate in the LBCIP 

Proposed new § 123.72: 

Proposed § 123.72, entitled “Written agreement requirement”, ex- 
plains the mutual obligations of LBCIP carriers/drivers and Customs. 
A carrier wishing to participate in the LBCIP must agree to assume cer- 
tain security responsibilities and a continuing reporting obligation to 
Customs regarding material changes to its operations. These material 
changes include changes to the structure and relationships of the carri- 
er’s business enterprise and associations, the list of drivers designated 
or conveyances registered by the carrier within the agreement to trans- 
port merchandise into the United States, or any other circumstance 
that affects the basis of the carrier to participate in the LBCIP In re- 
turn, Customs agrees to train carrier personnel and designated drivers, 
and to consider the application of special administrative procedures 
when assessing and mitigating drug-related penalties should controlled 
substances be found aboard a conveyance owned or operated by a par- 
ticipating carrier. 


Proposed new § 123.73: 

Proposed § 123.73, entitled “Application to participate”, provides 
that the application is prepared by the carrier, with pertinent informa- 
tion provided by those drivers designated for participation in the pro- 


gram, and delineates the four items of information needed by Customs 
to process a request by carriers and their designated drivers to partici- 
pate in the program at specific ports. The descriptive information re- 
quired pertains to (1) general business identification and the condition 
of the business site; (2) designated drivers; (3) conveyance identifica- 
tion; and (4) an affidavit of business character. The driver and convey- 
ance information sought is to enable Customs to conduct background 
checks and to aid Customs officers at the border crossing in visually 
identifying LBCIP-authorized drivers and LBCIP-registered conveyan- 
ces. The affidavit of business character requirement is designed to pro- 
vide sufficient business background information for Customs to 
determine if the applicant possesses the requisite business integrity to 
be given access to Line Release entry processing. Accordingly, appli- 
cants will be required to provide complete business histories to Cus- 


toms, l.e., account for business name changes, reasons for relocations, 
etc. 


Proposed new § 123.74: 


Proposed § 123.74, entitled “Notice of selection; appeal of determina- 
tion”, provides that Customs shall provide written notice to carrier-ap- 
plicants concerning their participation in the LBCIP (Customs will 
provide written notice to individual designated drivers only in cases 
where they are not selected to participate in the LBCIP) This section 
also lists the grounds for nonselection and references the agency appeal 
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procedures, described at at etene: § 123.75, that carriers/drivers must 
follow if they wish to appeal the decision of nonselection. 
§ 123.75: 
Proposed § 123.75, entitled “Notice of revocation; appeal of deci- 
( xplains the circumstances under which Customs may terminate 
irrier’s or driver’s participation in the LBCIP This section also de- 
scribes the agency appeal procedures carriers/drivers must follow if 
they wish to challenge revocation of their participation in the LBCIP 
Proposed amendments to $§ 142.41 and 142.47: 
Section 142.41, which explains Line Release in general terms, and 
142.47, which concerns the voiding of Line Release transactions, are 
being revised to indicate that, at certain high-risk locations (the loca- 
tions to be published in the Federal Register), Customs may require for 
the use of Line Release that imported merchandise, which otherwise 


qualifies for Line Release, be transported over the border by carriers 
and drivers that participate in the LBCIP 


COMMENTS 
Before adopting this proposed regulation as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of 
the Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) of 


the ‘Cus stoms Regulations (19 CFR 103.11(b)), on reguiar business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Offi ce ( f Regulations and Rulings, U.S. Customs Service, 1300 Pennsy]l- 
vania Avenu, N.W., Suite 3000, Washington, D.C 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 

EXECUTIVE ORDER 12866 
Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that, if adopted, the proposed amendments will not 
have a significant economic impact on a substantial number of small 
entities, because the proposed amendments concern a voluntary pro- 
gram that will confer a benefit on the trade community. Accordingly, the 
proposed amendments are not subject to the regulatory analysis or oth- 
er requirements of 5 U.S.C. 603 and 604. This amendment does not meet 
the criteria for a “significant regulatory action” as specified in Execu- 
tive Order 12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
(OMB) for review in accordance with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507). Comments on the collection of information 
should be sent to the Office of Management and Budget, Attention: 
Desk Officer for the Department of the Treasury, Office of Information 
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and Regulatory Affairs, Washington, D.C. 20503. A copy should also be 
sent to Customs at the address set forth previously. 
Comments are invited on: 


(a) Whether the collection of information is necessary for the 
proper performance of the functions of the agency, including 
whether the information shall have practical utility; 

(b) The accuracy of the agency’s estimate of the information 
collection burden; 

(c) Ways to enhance the quality, utility, and clarity of the informa- 
tion to be collected; 

(d) Ways to minimize the information collection burden on re- 
spondents, including through the use of automated collection tech- 
niques or other forms of information technology; and 

(e) Estimates of capital or startup costs and costs of operations, 
maintenance, and purchase of services to provide information. 


An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in these proposed regulations is at 
§ 123.73. The information to be collected is necessary to improve Cus- 
toms ability to interdict illicit drug shipments along the land border in 
cooperation with common carriers and their designated drivers who 
participate in the LBCIP The likely respondents are individual drivers 
and commercial carrier organizations that engage in foreign commerce 
and trade along the land border of the United States. 

Estimated total annual reporting and/or recordkeeping burden: 500 
hours. 

Estimated average annual burden per respondent/recordkeeper: 1 
hour. 

Estimated number or respondents and/or recordkeepers: 500. 

Estimated annual frequency of responses: 1. 

Part 178 of the Customs Regulations (19 CFR Part 178), which lists 
the information collections contained in the regulations and control 
numbers assigned by OMB, would be amended accordingly if this pro- 
posal is adopted. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 


ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LIST OF SUBJECTS 
19 CFR Part 123 


Administrative practice and procedure, Aliens, Canada, Common 
carriers, Customs duties and inspection, Forms, Imports, International 
boundaries, Mexico, Motor carriers, Railroads, Reporting and record- 
keeping requirements, Vehicles. 
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19 CFR Part 142 
Bonds, Common carriers, Customs duties and inspection, Entry of 
merchandise, Forms, Reporting and recordkeeping requirements. 


AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, it is proposed to amend parts 123 and 


142 of the Customs Regulations (19 CFR parts 123 and 142), as set forth 
below: 


PART 123—CUSTOMS RELATIONS WITH CANADA AND MEXICO 
1. The general authority citation for part 123 continues to read as fol- 
lows, the specific authority citation for § 123.71 is removed, and specific 
authority citations for §§ 123.71 through 123.75 and for § 123.81 are 
added, to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1624. 
a * * * * * * 

Sections 123.71-123.75 also issued under 19 U.S.C. 1618; 

Section 123.81 also issued under 19 U.S.C. 1595. 

2. Subpart H is redesignated as subpart I and §§ 123.71 and 123.72 
are redesignated as §§ 123.81 and 123.82 therein, respectively, and a 
new subpart H, consisting of §§ 123.71 through 123.75, is added to read 


as follows: 


SUBPART H—LAND BORDER CARRIER INITIATIVE PROGRAM 
§ 123.71 Description of program. 


The Land Border Carrier Initiative Program (LBCIP) is a program 
designed to enlist the voluntary cooperation of commercial conveyance 
entities—and their designated drivers—in Customs effort to prevent 
the smuggling of controlled substances into the United States. Partici- 
pation in the LBCIP requires the land or rail commercial carrier (e.g., 
trucks, buses, locomotives, etc.) to enter into a written agreement with 
Customs that describes the responsibilities of participants in the 
LBCIP The agreement generally provides that the carrier agrees to en- 
hance the security of its facilities and the conveyances employed to 
transport merchandise. The carrier also agrees to cooperate closely 
with Customs in identifying and reporting suspected smuggling at- 
tempts. In exchange for this cooperation, Customs agrees to provide 
training to carrier personnel in the areas of cargo and personnel securi- 
ty, document review techniques, drug awareness, and conveyance sear- 
ches. Customs also agrees that should a controlled substance be found 
aboard a conveyance owned or operated by a participating carrier, spe- 
cial administrative procedures relating to the assessment and mitiga- 
tion of drug-related penalties will be followed; the degree of compliance 
with the terms of the agreement will be considered as an additional pos- 
itive mitigating factor in any seizure or penalties decision or recom- 
mendation. Lastly, at certain high-risk locations, for the use of Line 
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Release, imported merchandise, which otherwise qualifies for Line Re- 
lease entry (see, subpart D of part 142 of this chapter), must be trans- 
ported over the border by carriers and drivers that participate in the 
LBCIP The locations where the use of Line Release will be conditioned 
on participation in the LBCIP will be published in the Federal Register. 


§ 123.72 Written agreement requirement. 


Commercial carriers desiring to participate in the LBCIP shall enter 
into a written agreement with Customs regarding the mutual obliga- 
tions of carrier/driver participants and Customs. The terms and condi- 
tions in the written agreement shall generally provide that the 
carrier-applicant agrees: 

(a) To participate in Customs training regarding cargo and per- 
sonnel security, document review techniques, drug awareness, and 
conveyance searches; 

(b) To establish (1) security systems at the place of business for 
the safe storage and handling of cargo intended to be imported into 
the United States, and (2) security procedures aimed at restricting 
access to transporting conveyances and preventing the unautho- 
rized lading of illegal drugs while the conveyance is enroute to the 
United States; 

(c) To conduct, to the extent allowed by law, employment and 
criminal history record checks on all personnel designated to par- 
ticipate in the LBCIP and to exercise responsible supervision and 
control over those personnel; 

(d) To ensure that only authorized drivers and properly regis- 
tered conveyances are utilized in the transportation of merchan- 
dise into the United States, and to maintain current lists of such 
drivers and conveyances for Customs inspection upon request; 

(e) To immediately report to the appropriate port director any 
criminal or dishonest conduct on the part of drivers designated to 
participate in the LBCIP or attempt by others to impede, influence, 
or coerce the carrier or drivers into violating any United States law, 
including Customs regulations, especially those concerned with 
trafficking in illegal drugs; and 

(f) To notify the appropriate port director in writing by mail 
within 5 days of any change in legal name, business address, busi- 
ness principals, ownership, drivers, or conveyances that affects the 
basis for continued participation in the LBCIP or any other provi- 
sion contained in the written agreement. 


§ 123.73 Application to participate. 


To request participation in the LBCIP the carrier-applicant must 
submit an application containing the information requested in this sec- 
tion. The application must be accompanied by two copies of a LBCIP 
written agreement (see § 123.72 of this part; upon request, the local 
port director of Customs will provide copies of an unsigned written 
agreement) containing original signatures of corporate officers or own- 
ers of the common carrier. The application shall be prepared by the 
common carrier, be signed by corporate officers or owners, and sub- 
mitted to the port director. If a submitted application does not provide 
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ll of the information specified in this section, the processing of the ap- 
plication will either be delayed or the application will be rejected. The 
application information shall include the following information: 

a) General business identification and site condition information. 
[he name and address of the commercial conveyance entity, the names 
principals or corporate officers, the name and telephone number 

1 individual to be contacted for further information, and a complete 
tailed description of the premises where business operations are 
ucted, to include all working/storage areas and security features 


Designated driver information. A listing of the drivers designated 
. carrier who will be transporting merchandise into the U.S. The 
iall set forth the name(s), address(es), date of birth, nationality, 

’s license number, and any other personal identifying informa- 
egarding the drivers listed, e.g., social security number (if avail- 
to enable Customs to conduct background checks and to aid 

ms officers at the border crossing point in identifying individual 

LBCIP-authorized drivers; 

c) Conveyance identification information. A listing of the convey- 
unces, e.g., trucks and locomotives, that the carrier will utilize to trans- 
port merchandise into the U.S. The listing shall set forth the type and 
make of conveyances, country of registration and license number(s) 
conveyance-specific identifying markings, e.g., vehicle identification 
1umbers (VINs), and any other general conveyance identifying infor- 

tion, e.g., weight, color, recognizable modifications, etc., to aid Cus- 

officers at the border crossing point in identifying particular 

P-registered conveyances; and 

Affidavit of business character. A statement signed by the carrier- 

which attests to each principal’s or corporate officer’s past 

| present business relations, e.g., a list of past companies worked for 

and positions held, which fully explains the presence of any past or pres- 

ent crime involving theft or smuggling or investigations into such 
crimes, or other dishonest conduct on the part of a principal. 


§$ 123.74 Notice of selection; appeal of determination. 


The information provided pursuant to paragraphs (b) through (d) of 


73 shall constitute the criteria used to evaluate the competency of 
the carrier-applicant and its designated drivers to participate in the 
LBCIP Following Customs evaluation of the information provided, 
Customs shall determine the carrier-applicant’s and its designated 
drivers’ ability to participate in the LBCIP In cases of selection, Cus- 
toms will notify the common carrier in writing and sign and return one 
of the copies of the written agreement. In cases of nonselection, the 
written notice of nonselection shall clearly state the reason(s) for denial 


and recite the applicant’s/driver’s appeal rights under paragraph (b) of 
this section. 


§ 123. 
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(a) Grounds for nonselection. The port director may deny a carrier’s 
application, or a driver’s designation, to participate in the LBCIP for 
any of the following reasons: 

(1) Evidence of any criminal or dishonest conduct involving the carri- 
er, a corporate officer, designated drivers, or other person the port direc- 
tor determines is exercising substantial ownership or control over the 
carrier operation or corporate officer; 

(2) Evidence of improper use of designated conveyances; 

(3) Evidence that the written agreement was entered into by fraud or 
misstatement of a material fact; or 

(4) Adetermination is made that the grant of LBCIP privileges would 
endanger the revenue or security of the Customs area. 

(b) Appeal of determination. Carrier-applicants and designated driv- 
ers not selected to participate in the LBCIP and who wish to appeal the 
decision shall either: 

(1) Appeal the adverse determination in accordance with the appeal 
procedure set forth in § 123.75(c) of this part; or 

(2) Cure any deficiency in the first application by submitting a new 
application to the port director who denied the previous application af- 
ter waiting 60 days from the date of issuance of the first determination. 


§ 123.75 Notice of revocation; appeal of decision. 


(a) Revocation. The port director may immediately revoke a carrier’s 
participation in the LBCIP and cancel the written agreement, or a driv- 
er’s authorization to participate in the LBCIP for any of the following 
applicable reasons: 

(1) The selection and written agreement were obtained through 
fraud or the misstatement of a material fact by the carrier; 

(2) The carrier, a corporate officer, any designated driver, or other 
person the port director determines is exercising substantial ownership 
or control over the carrier operation or corporate officer, is indicted for, 
convicted of, or has committed acts which would constitute any felony 
or misdemeanor under United States Federal or State law. In the ab- 
sence of an indictment, conviction, or other legal process, the port direc- 
tor must have probable cause to believe the proscribed acts occurred; 

(3) The carrier-participant or a designated driver allows an unautho- 
rized person or entity to use its LBCIP certificate or other approved 
form of identification; 

(4) The carrier-participant or a designated driver misuses authorized 
conveyances; 

(5) The carrier-participant or a designated driver refuses or other- 
wise fails to follow any proper order of a Customs officer or any Customs 
order, rule, or regulation relative to continued participation in the 
LBCIP; 

(6) The carrier-participant or a designated driver fails to operate in 
accordance with the terms of the written agreement; or 

(7) Continuation of LBCIP privileges would endanger the revenue or 
security of the Customs area in the judgment of the port director. 
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(b) Notice. When a decision revoking participation has been made, 
the port director shall notify the carrier-participant, and, where ap- 
propriate, the individual designated driver(s), of the decision in writing. 
Che notice of revocation shall clearly state the reason(s) for revocation 
and recite the applicant’s/driver’s appeal rights under paragraph (c) of 
this section. 

c) Appeal. An LBCIP participant who receives a notice of revocation 
and who wishes to appeal the decision shall file a written appeal with 
the Assistant Commissioner, Office of Field Operations, U.S. Customs 
Service, Washington, D.C. 20229, within 10 calendar days of receipt of 
the notice. The appeal shall be filed in duplicate and shall set forth the 
participant’s responses to the grounds specified by the port director in 
the notice. Within 30 working days of receipt of the appeal, the Assis- 
tant Commissioner, or his designee, shall make a determination regard- 
ing the appeal and notify the applicant in writing. 


PART 142—ENTRY PROCESS 
1. The authority citation for part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 142.41 is amended by adding a sentence at the end to read 
as follows: 


§ 142.41 Line Release. 


At certain high-risk locations along the land borders of the United 
States (the locations to be published in the Federal Register), which are 
approved by Customs for handling Line Release, the use of Line Release 
may be denied by Customs unless the imported merchandise is trans- 
ported by carriers and drivers that participate in the Land Border Car- 
rier Initiative Program (see, subpart H of part 123 of this chapter). 

3. In § 142.47, the first sentence of paragraph (b) is amended by re- 
moving the words “because of an examination” and adding, in their 
place, the words “for the following reasons: because of an examination, 
because a carrier transporting the Line Release merchandise is not a 
participant in the Land Border Carrier Initiative Program (LBCIP), or 
because a driver or conveyance is not authorized in accordance with the 
LBCIP”. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: August 7, 1997. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 30, 1997 (62 FR 67766)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 97-169) 


Koyo SEIkOo Co., Ltp. AND Koyo Corp or USA. PLAINTIFF AND 
DEFENDANT-INTERVENOR v. UNITED STATES AND U.S. DEPARTMENT OF 
COMMERCE, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 94-12-00779 
(Dated December 8, 1997) 


JUDGMENT 


TSOUCALAS, Senior Judge: On September 18, 1997, this Court re- 
manded to the Department of Commerce, International Trade Adminis- 
tration (“Commerce”), a single issue arising from the administrative 
review, entitled Tapered Roller Bearings, Four Inches or Less in Diame- 
ter, and Components Thereof, From Japan, 59 Fed. Reg. 56,035 (Nov. 10, 
1994). See Koyo Seiko Co. v. United States,21CIT___, Slip Op. 97-134 
(1997). 

In particular, the Court ordered Commerce to revise its margin cal- 
culations for Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (col- 
lectively “Koyo”) to exclude U.S. sample sales if they were transferred 
without consideration, in a manner consistent with NSK Ltd. v. United 
States, 115 F.3d 965 (Fed. Cir. 1997). 

On November 17, 1997, Commerce, in compliance with this Court’s 
remand order, filed its Final Results Redetermination Pursuant to Court 
Remand, Koyo Seiko Co. v. United States, Court No. 94-12-00779, Slip 
Op. 97-134 (Sept. 18, 1997) (“Remand Results”), with this Court. In the 
Remand Results, Commerce explained that the information necessary 
to determine whether any Koyo U.S. sample sales were transferred 
without consideration is the same data that was absent in the underly- 
ing administrative reviews and for which the Courts found Commerce 
properly relied upon the best information available (“BIA”). Conse- 
quently, Commerce resorted to BIA in the Remand Results and, using 
Koyo’s home market sample sales, determined that Koyo’s U.S. sample 
sales were made with consideration. While Koyo filed comments on 
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Commerce’s draft Remand Results below, Koyo did not submit com- 
ments on the final Remand Results. 

Under the circumstances, the Court concludes that Commerce’s re- 
liance on BIA is justified. Further, based on the fact that Koyo’s home 
market sample sales were exchanged for consideration, the Court 
upholds Commerce’s determination that Koyo’s U.S. sample sales were 
made with consideration. 

Commerce having complied with this Court’s remand order, it is here- 
by 

ORDERED that the Remand Results are affirmed in their entirety; and, 
all other issues having been previously decided, it is further 

ORDERED that this case is dismissed. 


(Slip Op. 97-170) 


KERR-MCGEE CHEMICAL CORP, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND CHINA HUNAN INTERNATIONAL ECONOMIC 
DEVELOPMENT (GROUP) CORP, CHINA METALLURGICAL IMPORT & 
EXPORT HUNAN CORP, AND MINMETALS PRECIOUS & RARE MINERALS 
IMPORT & EXPORT CORP, DEFENDANT-INTERVENORS 


Court No. 96-02-00397 


-laintiffs move for Judgment on the Administrative Record pursuant to U.S. CIT R. 
56.2, challenging certain aspects of Notice of Final Determination of Sales at Less Than 
Fair Value: Manganese Metal From the People’s Republic of China, 60 Fed. Reg. 56,045 
(Dep’t Comm. 1995) (final determ.) (“Final Determination”), as amended, Notice of 
Amended Final Determination and Antidumping Duty Order: Manganese Metal From the 
People’s Republic of China, 61 Fed. Reg. 4,415 (Dep’t Comm. 1996) (am. final determ.) 

“Amended Final Determination”). Plaintiffs argue the Court should hold unlawful and 
set aside Commerce’s Amended Final Determination and remand this action to the United 
States Department of Commerce (“Department” or “Commerce”) with instructions to 
(1) value manganese ore using an appropriate price for chemically comparable ore rather 
than the Indian selling price for metallurgical grade ore and recalculate the subject mer- 
chandise’s normal value; and (2) reconsider whether electricity consumption reported by 
the defendant-intervenors is below practical minimums for the manufacture of manga- 
nese metal. 

Defendant opposes plaintiffs’ motion, arguing Commerce’s Amended Final Determina- 
tion is supported by substantial evidence on the record and is otherwise in accordance with 
law, and therefore should be sustained. Defendant-intervenors oppose plaintiffs’ motion 
and support defendant’s position. 

Held: Plaintiffs’ motion for Judgment on the Administrative Record is denied. This 
Court sustains Commerce’s Amended Final Determination in its entirety. 


(Dated December 10, 1997) 


Gardner, Carton & Douglas (W.N. Harrell Smith, IV, George N. Grammas), for plaintiffs 
Kerr-McGee Chemical Corporation and Elkem Metals Company. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Jeanne E. Davidson, Assistant Director, Commercial Litigation Branch, Civil Di- 
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vision, United States Department of Justice (Randi-Sue Rimerman), David J. Ross, Office 
of Chief Counsel for Import Administration, United States Department of Commerce, of 
Counsel, for defendant 

Dorsey & Whitney (Munford Page Hall, II, Philippe M. Bruno), for defendant-interve- 
nors China Hunan International Economic Development (Group) Corporation, China 
Metallurgical Import & Export Hunan Corporation, and Minmetals Precious & Rare Min 
erals Import & Export Corporation. 


OPINION 

CARMAN, Chief Judge: Before this Court is plaintiffs’ Motion for Judg- 
ment on the Administrative Record pursuant to U.S. CIT R. 56.2. Plain- 
tiffs argue the Department of Commerce’s (“Department” or 
“Commerce”) Notice of Final Determination of Sales at Less Than Fair 
Value: Manganese Metal From the People’s Republic of China, 60 Fed. 
Reg. 56,045 (Dep’t Comm. 1995) (final determ.) (“Final Determina- 
tion”), as amended, Notice of Amended Final Determination and Anti- 
dumping Duty Order: Manganese Metal From the People’s Republic of 
China, 61 Fed. Reg. 4,415 (Dep’t Comm. 1996) (am. final determ.) 
(“Amended Final Determination”) should be set aside as unlawful and 
the case should be remanded to Commerce for further consideration. 
Plaintiffs request this Court remand the case to Commerce for it to 
(1) value manganese ore using an appropriate price for chemically com- 
parable ore rather than using the Indian selling price for metallurgical 
grade ore, and recalculate the subject merchandise’s normal value ac- 
cordingly; and (2) reconsider whether electricity consumption reported 
by the defendant-intervenors is below practical minimums for electroly- 
sis and may not include electricity consumed in other processes in the 
course of manufacturing manganese metal 

Defendants disagree, arguing Commerce’s determinations are sup- 
ported by substantial evidence on the record and are otherwise in accor- 
dance with law and ask this Court to sustain Commerce’s Amended 
Final Determination. Defendant-intervenors oppose plaintiffs’ motion 
and support defendant’s position. This Court has jurisdiction under 28 
U.S.C. § 1581(c) (1994), and for the reasons set forth below, denies Plain- 
tiffs’ Motion for Judgment on the Administrative Record and affirms 
Commerce’s Amended Final Determination. 


BACKGROUND 

Plaintiffs, Kerr-McGee Chemical Corporation and Elkem Metals 
Company (“Kerr-McGee”) are the sole producers of electrolytic manga- 
nese metal in the United States. The product is a virtually pure form of 
manganese used principally in the production of steel and aluminum 
sheet, but also in the manufacture of chemicals. Manganese metal is 
composed principally of manganese but also contains some impurities 
such as carbon, sulfur, phosphorous, iron and silicon. Manganese metal 
contains by weight not less than 95% manganese. It is produced only in 
the United States, South Africa, and more recently, in the People’s Re- 
public of China (“PRC”). 

Plaintiffs filed a petition on November 8, 1994, on behalf of the United 
States manganese metal industry, arguing Chinese companies were 
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dumping manganese metal in the United States. Defendant-interve- 
nors, China Hunan International Economic Development (Group) Cor- 
poration, China Metallurgical Import & Export Hunan Corporation, 
and Minmetals Precious & Rare Minerals Import & Export Corpora- 
tion, are located in the PRC and export the subject merchandise to the 
United States 


\. The Surrogate Value for Manganese Ore 

[he PRC is acountry with a non-market economy. In antidumping in- 
vestigations involving non-market economies, the Department is re- 
quired to calculate the subject merchandise’s normal value based on 
information regarding the factors of production in a surrogate country 
which has a market economy. The statute states if the merchandise sub- 
ject to an antidumping investigation is exported from a country with a 
non-market economy, and “the administering authority finds that avail- 
able information does not permit the normal value of the subject mer- 
chandise to be determined,” 19 U.S.C. § 1677b(c)(1)(B) (1994), 
Commerce “shall determine the normal value of the subject merchan- 
dise on the basis of the value of the factors of production utilized in pro- 
ducing the merchandise.” 19 U.S.C. § 1677b(c)(1) (1994). The statute 
requires Commerce, in valuing the factors of production, to “utilize to 
the extent possible, the prices or costs of factors of production in one or 
more market economy countries that are—(A) at a level of economic de- 
velopment comparable to that of the nonmarket economy country, and 

B) significant producers of comparable merchandise.” 19 U.S.C. 
§ 1677b(c)(4) (1994). The factors of production utilized in producing 
merchandise are defined to include hours of labor required in produc- 
tion, quantities of raw materials employed, amounts of energy and other 
utilities consumed and representative capital cost, including depreci- 
ation. See 19 U.S.C. §1677b(c)(3) (1994). Once Commerce has deter- 
mined an appropriate surrogate country, it will use information on costs 
in that country to value each factor of production used in the nonmarket 
economy country. See 19 U.S.C. § 1677b(c)(2) (1994). 

Plaintiffs proposed India be used as the surrogate country for valuing 
the factors of production for the antidumping investigation, because al- 
though no market economy comparable to the PRC produces manga- 
nese metal, India is a country of similar economic development to the 
PRC and is a significant producer of merchandise similar to manganese 
metal. Commerce agreed “India [was] the most suitable surrogate” 
country for purposes of the investigation because “India is at a level of 
economic development comparable to that of the PRC, and Indian ex- 
port statistic indicate that the country is a significant producer of com- 
parable merchandise.” Preliminary Determination of Sales at Less 
Than Fair Value, and Postponement of Final Determination: Manga- 
nese Metal From the People’s Republic of China, 60 Fed. Reg. at 31,282, 
31,284 (Dep’t Comm. 1995) (prelim. determ.) (“Preliminary Determina- 
tion”), as amended, Amended Preliminary Determination of Sales at 
Less Than Fair Value: Antidumping Duty Determination: Manganese 
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Metal From the People’s Republic of China, 60 Fed. Reg. 37,875 (Dep’t 
Comm. 1995). 

Commerce calculated normal value based on the factors of production 
reported by the factories in the PRC which produced the subject mer- 
chandise for the exporters examined in the investigation. The factors 
used to produce manganese metal include materials, labor and energy. 
See Preliminary Determination, 60 Fed. Reg. at 31,284. To calculate nor- 
mal value, Commerce multiplied the reported factor quantities by the 
appropriate surrogate values from India for those inputs purchased do- 
mestically from PRC suppliers. Where a respondent failed to provide 
certain factor information in usable form, Commerce relied upon publi- 
cally available information from the antidumping petition, as well as 
best information available in valuing the factors. Id. In determining 
which surrogate value to use for each factor of production, Commerce 
selected, where possible, an average non-export value, which was repre- 
sentative of a range of prices within the period of investigation, or most 
contemporaneous with the period of investigation, specific to the input 
in question, and tax-exclusive. Id. 

In the process of reaching its Preliminary Determination, Commerce 
considered five ores as possible surrogates for manganese ore produced 
in China. Manganese ore is a primary input into the production of man- 
ganese metal. Neither Commerce nor any of the parties were able to lo- 
cate a surrogate for manganese ore that was identical to the ore used to 
produce manganese metal in the PRC. In the absence of an identical ore, 
Commerce had to choose between a number of non-identical surrogate 
ores. The five potential surrogates were (1) a price submitted by plain 
tiffs for low ferruginous peroxide ore (82-84 percent MnOzg)! (“ore 
one”); (2) a price submitted by defendant-intervenors for metallurgical 
grade manganese ore (30-35 percent Mn) from the 1993 Indian Miner- 
als Yearbook (“ore two”); (3) an export price obtained by the Depart- 
ment for low-grade manganese ore (26-28 percent Mn content) based on 
an actual transaction price from the July 7, 1992 issue of the TEX Re- 
port,” reporting the price agreed to in a contract between an Indian 
mine and two Japanese purchasers for 25,000 tons of manganese ore 
(“ore three”); (4) a basket price based on grades of ore with a 30-35 per- 
cent manganese content obtained by the Department from the /ndian 
Export Statistics (“ore four”); and (5) an average price obtained by Com- 
merce for total Indian production of manganese ore, not differentiated 
by grade, during 1991-92, from the 1993 Indian Minerals Yearbook 
(“ore five”) (Def.’s Chron. of Events (“Def.’s Chron.”) at 1-2; Pls.’ 
Chron. at 13.)° 

In a letter to the Department dated March 20, 1995, defendant-inter- 
venors suggested ore two as a possible surrogate for manganese ore used 


1 Mn is the symbol for the element manganese. Oz is the symbol for the element oxygen 
“The TEX Report is a trade periodical. 
3 At the conclusion of a telephone conference on November 15, 1996, this Court requested the parties to compile a 


chronology of events comprising the administrative proceeding to assist the Court in ruling on plaintiffs’ Motion to 
Settle the Record 
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to produce manganese metal in China. On April 12, 1995, and again on 
May 23, 1995, plaintiffs responded to and challenged defendant-interve- 
nors’ submissions advocating ore two as a surrogate. Plaintiffs argued 
“the price reported for the ‘metallurgical grade’ ore cannot be used as a 
surrogate” because ore two “has an insufficient or inadequate manga- 
nese-to-iron ratio* and is not comparable to ore used in manganese met- 
al production in the PRC.” (App. to Pls.” Mem. in Supp.of Mot. for J. 
Upon Admin. R. (“Pls.’ App.”) tab 8 at 3.) Plaintiffs cited to the affidavit 
of their expert, chemist and metallurgist Dr. J.C. Agarwal, who reviewed 
defendant-intervenors’ March 17, 1995 submission to Commerce. Dr. 
Agarwal concluded “[b]ecause the reported ‘metallurgical grade’ ore is 
used only in pig iron applications in India and priced as a premium iron 
ore, its price cannot be used as a surrogate for the price of manganese ore 
in China.” (Pls.’ App. tab 8, attach. 1; Agarwal Aff. at 10.) Dr. Agarwal 
emphasized that a manganese ore comparable to the ore used to produce 
manganese ore in China would have to be a true manganese ore. Dr. 
Agarwal asserted ore two, submitted by defendant-intervenors, was not 
an ore used to produce manganese ore and therefore was not useable in 
making manganese products. Based on this information, plaintiffs ar- 
gued ore two was not comparable and was inappropriate for use in Com- 
merce’s antidumping analysis as a surrogate for the Chinese ore. 

Plaintiffs did not make any indication to Commerce ore two could be 
used if certain adjustments were made, but instead argued Commerce 
should use ore one as a surrogate in its antidumping investigation. (See 
Pls.’ App. tab 8; Pls.’ App. to Pls.’ Reply to Def.’s Mem. in Opp’n, tab 1). 
On June 2, 1995, defendant-intervenors responded once again that ore 
two was the most suitable surrogate ore because it most closely re- 
sembled the Chinese manganese ore. Defendant-intervenors argued the 
manganese content of ore two more closely matched the Chinese ore 
than ore one, which was proposed by the plaintiffs. 

On June 14, 1995, Commerce published its Preliminary Determina- 
tion, choosing as its surrogate the export price for ore three, a low-grade 
manganese ore (26-28 percent Mn content), obtained by the Depart- 
ment based on an actual transaction price published in the July 7, 1992 
issue of the TEX Report. See Preliminary Determination, 60 Fed. Reg. at 
31,285. Following Commerce’s publication of its Preliminary Deter- 
mination, plaintiffs requested Commerce ascertain, during verification, 
the manganese-to-iron ratios of the manganese ore used by the Chinese 
producers in producing manganese metal. Commerce obtained the re- 
quested ratios and, on September 19, 1995, relayed the information to 
Kerr-Mcgee. 

On November 6, 1995, Commerce published its Final Determination 
which found imports of manganese metal from the PRC were being, or 
were likely to be, sold at less than fair value in the United States. See 
Final Determination, 60 Fed. Reg. 56,045. In the Final Determination, 


4 Plaintiffs argue that the manganese-to-iron ratio was the determinant of comparability among manganese ores. 
(Pis.’ Mem. in Supp of Mot. for J. Upon Admin. R. (“Pls.” Mem.”) at 7.) 
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as a surrogate for manganese ore used in China, Commerce chose ore 
two, the price for metallurgical grade manganese ore (30-35 percent 
Mn) from the 1993 Indian Minerals Yearbook submitted by defendant- 
intervenors, instead of ore three, which was used as the surrogate ore in 
the Preliminary Determination. Id. at 56,047. Commerce noted 


We are no longer using the surrogate value for manganese ore 
which was used at the preliminary determination. We are using a 
surrogate value for manganese ore from the Indian Minerals Year- 
book 1993 because this ore has a manganese content that is compa- 
rable to the ore used by the PRC producers and also represents a 
domestic price in India. We adjusted the value of the manganese ore 
to reflect a delivered price. 
Id 


On November 17, 1995, Kerr-McGee submitted to Commerce pro- 
posed “corrections to the final dumping margin calculations,” pursuant 
to 19 C.FR. § 353.28 (1994), which allegedly identified “ministerial er- 
rors” made by Commerce in the Final Determination. (Pls.’ App. to 
Mem. in Supp. of Mot. To Settle R., tab 28 at 1.) Kerr-McGee argued it 
was “technically infeasible, as a matter of basic chemistry, to use the De- 
partment’s surrogate ore” without “adding a reduction process and cor- 
recting for the direct process chemical usage,” and submitted 
adjustment formulae for Commerce to apply in making the alleged nec- 
essary adjustments. (Id. at 2.) Plaintiffs argued Commerce erred when it 
adopted in its Final Determination an ore which is significantly less ex- 
pensive than and chemically dissimilar to Chinese ore. 

After publication of the Final Determination, Commerce made no ad- 
justments for direct process chemical usage. Commerce noted in its 
Amended Final Determination that it considered certain arguments 
raised by plaintiffs to be non-ministerial, and stated its choice and ap- 
plication of a specific surrogate manganese ore value does not qualify as 
a “clerical error.” Commerce explained: 


We agree with respondents that petitioners’ claim is not a clerical 
error pursuant to 19 C.FR. 353.28(d). Furthermore, the informa- 
tion supporting petitioners’ clerical error allegation represents wn- 
timely-filed new information. Accordingly, the Department has not 
considered this issue and has removed the information submitted by 
petitioners in support of this argument, as well as respondents’ re- 
buttal to this information, from the record (see 19 C.FR. 
353.31(a)(3)). 


Amended Final Determination, 61 Fed. Reg. at 4,416 (emphasis added). 

Plaintiffs moved this Court to supplement the administrative record 
by restoring the redacted portion of plaintiffs’ submissions so reference 
could be made to the information they contained when the administra- 
tive determination was reviewed on the merits. In Kerr-McGee Chemi- 
cal Corp. v. United States, 955 F Supp. 1466, 1474 (CIT 1997) 
(“Kerr-McGee I”), this Court denied Kerr-McGee’s Motion to Supple- 
ment the Administrative Record, holding because Kerr-McGee was on 
notice from the investigation’s outset that Commerce was considering 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 1, JANUARY 7, 1998 


five possible surrogate ores, Commerce was not obligated to notify the 
parties after the Preliminary Determination that a different surrogate 
ore would be selected in the Final Determination. The Court also held 
the information in Kerr-McGee’s submissions did not identify ministe- 
rial errors, but rather raised new factual information that was untimely 
submitted. Kerr-McGee now challenges Commerce’s choice of surro- 
gate ore on the merits.° 


B. Electricity 


Electricity is a primary input in the production of manganese metal. 
\s aresult, during the underlying investigation, defendant-intervenors 
reported, and the Department verified, the levels of electricity con- 
sumed by various producers of manganese metal in the PRC. In its veri- 
fication reports Commerce specifically discussed how it verified the 
electricity consumption rates reported by the various respondents. On 
September 29, 1995, Kerr-McGee submitted argument and factual in- 
formation regarding certain issues that had arisen during verification, 
and attached the affidavit of its expert, Dr. Agarwal, in which he argued 
the electricity rates reported by most of the respondents were “unrealis- 
tically low.” Dr. Agarwal used figures from a reference book published in 
1967 to provide an equation to allegedly demonstrate the minimum lev- 
els of electricity consumption required for the electrolysis of manganese 
metal. 

On October 2, 1993, Kerr-McGee filed its administrative case brief 
with the Department, arguing that the verified electricity consumption 
rates were understated for any plant producing manganese metal. Kerr- 
McGee responded that Commerce should base electricity values for PRC 
producers of manganese metal on the best information available 
(“BIA”) because of the alleged under-reporting of electricity costs by de- 
fendant-intervenors. One respondent, China Hunan, submitted a re- 
buttal brief, noting each producer had presented its electricity records 
to the Department, and indicating the Department had reviewed these 
records carefully during verification. China Hunan’s rebuttal brief ad- 
ditionally criticized Kerr-McGee’s reliance on a thirty-year old refer- 
ence book discussing consumption rates for two plants which no longer 
produce manganese metal. The rebuttal brief also cited to 19 C.FER. 
§ 353.52(c), which permits the Department to value the factors of pro- 
duction using verified information. 

On October 16, 1993, the Commerce employees working on this inves- 
tigation (“the manganese metal team”) issued a memorandum to the 
Deputy Assistant Secretary discussing major issues for the Final Deter- 
mination. (See Pls.’ App. tab 25.) The team recommended the Depart- 
ment use the verified data for electricity consumption and use total 
electricity consumed by respondents, as opposed to just that consumed 


° In Kerr McGee Chemical Corp. v. United States, Slip Op. 97-150 (Nov.12, 1997) (“Kerr-McGee II”), this Court 
granted defendant’s Motion to Strike nine items from Plaintiffs’ Reply to Defendant’s Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment Upon the Administrative Record. This Court held the nine items were not part of the 
record on appeal before this Court and accordingly, would not be considered by this Court in its deliberations. 
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in the electrolysis process, to the extent that electricity was not included 
in factory overhead. (Id. at 3.) In the Final Determination, the Depart 
ment explained its position regarding the electricity issue as follows: 


While the domestic and PRC production processes are func damen- 
tally the same, there are some important differences between the 
two. For example, the PRC producers use a certain input (Pas { 
which improves electricity current efficiencies; 7.e., all thing 

equal, the electrolysis stage of the process requires relativel 
electricity in the presence of Factor A. 

Given the large number of variables (e.g., different productio 
processes and inputs), it is unknown whether the use of ny: tor 
can fully explain the difference in the electricity consump re- 
ported by producers and the levels submitted by petit ione! "Hos . 
ever, based upon information supplied by the U.S. Bureau of Mines, 
we have determined that the electricity usage reported by respond 
ents is not outside the range that would be expected for a producer 
using Factor A (see the October 16, 1995 memorandum to Bai ‘bat a 
R. Stafford, Deputy Assistant Secretary , Import Administratic 
Therefore, the Department has used the verified amounts of el 
tricity consumption. 


Final Determination, 60 Fed. Reg. 56,050-51 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 

Plaintiffs raise three challenges to the Final Determination. First, 
plaintiffs challenge the Department’s choice of surrogate ore used to 
value the manganese ore used by respondents to pr oduce manganese 
metal. Plaintiffs argue Commerce’s choice of a low-priced, low grade ore 
from India used to make pig iron as a surrogate for the ore used to pro- 
duce manganese metal in the PRC is not supported by substantial evi- 
dence on the record and is not otherwise in accordance with law. 
Plaintiffs ask this Court to remand this issue to Commerce with instruc- 
tions to select another surrogate manganese ore from the information 
the record and, after the parties have had a chance to comment an * re- 
ply, to recalculate normal value of the subject merchandise. 

Second, plaintiffs argue the Department’s decision to value electricity 
using the quantities reported by respondents and verified by the De- 
partment is unreliable and is not supported by record evidence. Plain- 
tiffs argue this Court should remand the Final Determination and 
instruct Commerce to reconsider whether defendant-intervenors have 
seriously under-reported electricity usage and whether best informa- 
tion available should be used to recalculate the subject merchandise’s 
normal value. 

Finally, plaintiffs also argue Commerce violated their due process 
rights by changing the choice of a surrogate ore used to value the manga- 
nese ore used by Chinese producers of manganese metal between the 


6 “Factor A” is the Department’s insert for a confidential additive used in the production of manganese metal in t 
PRC 
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Preliminary and Final Determinations. Plaintiffs argue the Depart- 


ment did not afford plaint iffs due proc ess because the Department failed 

to give the parties notice of, and an opportunity to comment on, its 

change in surrogate ore. (Pls.’ Reply to Def.’s Answer to Pls.’ Mot. For J 
_R. and Mem. in Supp. Thereof (“Pls.’ Reply”) at 4-5 

I een 

Defendant argues Commerce’s choice of a surrogate ore to value the 
manganese ore used by the Chinese producers of manganese metal was 
reasonable, supported by substantial evidence on the record and other- 
wise in accordance with law, because Commerce chose a surrogate based 
upon a comparison between the manganese content of the surrogate ore 
and the manganese content of the ore used in the PRC, as well as Com- 
merce’s policy not to use Indian export prices to value factors of produc- 
tion. 

Defendant also maintains Commerce’s decision to use the electricity 
rates reported by defendant-intervenors was reasonable, supported by 
substantial evidence and otherwise in accordance with law, because 
Commerce verified the accuracy of defendant-intervenors’ electricity 
values 

Finally, defendant argues Kerr-McGee was not denied due process 
when Commerce used a different surrogate ore in the Final Determina- 
tion than it had utilized in the Preliminary Determination because Kerr- 
McGee was on notice from the investigation’s outset that the surrogate 
ore ultimately chosen was one of the potential surrogate ores being con- 
sidered by Commerce. Defendant additionally asserts Kerr-McGee’s 

third claim has already been rejected by this Court in Kerr-McGee I and 
ac ee in Kerr-McGee Chusdicet Corp. v. United States, Slip Op. 
97-150 (Nov. 12, 1997) (“Kerr-McGee IT” 
STANDARD OF REVIEW 

In reviewing a final determination by Commerce, this Court must 
sustain the determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). Substantial evidence is that which “‘a rea- 
sonable mind might accept as adequate to a aconclusion.’” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 456, 459, 95 
L.Ed. 456 (1951) (citation omitted), quoted in Matsushita Elec. Indus. 
Co., Ltd. v. United States, 3 Fed Cir. (T) 44, 51, 750 F.2d 927, 933 (1984). 
For purposes of judicial review, the evidence cleats this Court is limited 
to the evidence contained in the administrative record. See Neuweg Fer- 
tigung GmbH v. United States, 16 CIT 724, 726, 797 F. Supp. 1020, 1022 
(1992). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of a statute it administers. See American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F2d 994, 1001 (1986). While Commerce has 
discretion in choosing one interpretation over another, “[tjhe tradition- 
al deference courts pay to agency interpretation is not to be applied to 
alter the clearly expressed intent of Congress.” Board of Governors of 
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the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368, 106 
S.Ct. 681, 686, 88 L.Ed.2d 691 (1986), cited in Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986) 
(“[T]his Court will not allow an agency, under the guise of lawful discre- 
tion, to contravene or ignore the intent of the legislature or the guiding 
purpose of the statute”), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). 
The Court is not to substitute its own determination for the agency’s but 
rather is to determine whether Commerce’s determination is supported 
by substantial evidence on the record and is otherwise in accordance 
with law. See, e.g., Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 
620, 86 S.Ct. 1018, 1026, 16 L.Ed.2d 131 (1966) (noting “the possibility 
of drawing two inconsistent conclusions from the evidence does not per- 
mit an administrative agency’s finding from being supported by sub- 
stantial evidence”); Universal Camera Corp., 340 U.S. at 488, 71 S.Ct at 
465, 95 L.Ed. at 467-68 (reviewing court may not “even as to matters 
not requiring expertise * * * displace the [agency’s] choice between two 
fairly conflicting views, even though the court would justifiably have 
made a different choice had the matter been before it de novo”). 


DISCUSSION 
I. Commerce’s Choice of a Surrogate Value for Manganese Ore 
Kerr-McGee argues Commerce’s choice of a low-priced, low grade ore 
5 2 
from India used to make pig iron and not manganese metal as a surro- 
gate to value ore used to produce manganese metal in the PRC is not 


supported by substantial evidence on the record, is not otherwise in ac- 
cordance with law and “very seriously understate[s] the antidumping 
duty margins.” (Pls.’ Mem. in Supp. of Pls.’ Mot. for J. on Admin. R. 
(“Pls.” Mem.”) at 4.) Plaintiffs contend an Indian ore that is chemically 
comparable to ore used in the PRC should have been selected because 
“(t]here is no evidence in this record that ores with similar concentra- 
tions of contained manganese, but disparate manganese/iron ratios, are 
comparable.” (Id. at 24.) 

Plaintiffs maintain although their experts clearly stated the manga- 
nese-to-iron ratio is the key determinant of comparability among man- 
ganese ores, “in the final determination, the Department determined 
the sole criterion of comparability among manganese bearing ores was 
in contained manganese.” (Id. at 8 (footnote omitted).) Plaintiffs argue 
“the evidence of record establishes that [the Indian] ore used for pig iron 
is not in fact used nor can it be used to make electrolytic manganese met- 
al.” (Id. at 22.) Additionally, plaintiffs maintain “[n]o party objected to 
[ore three].” (Id. at 16.) 

In support of their argument, plaintiffs again refer to the opinion of 
their expert, chemist and metallurgist Dr. J.C. Agarwal, who concludes 
“(blecause the reported ‘metallurgical grade’ ore is used only in pig iron 
applications in India and priced as a premium iron ore, its price cannot 
be used as a surrogate for the price of manganese ore in China.” (Pls.’ 
App. tab 8, attach. 1; Agarwal Aff. at 10.) Plaintiffs also argue Dr. Agar- 
wal’s views on the comparability of the Indian and Chinese ores is con- 
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sistent with the opinion of defendant’s manganese expert Mr. Thomas 
Jones of the United States Bureau of Mines, who noted the “me tal ur¢g 
cal grade” ore in the Indian Minerals Yearbook would be used in sas st 
furnace production of ferromanganese or pig iron because of its high 
iron content 

Pla 


Plaintiffs cite a recent decision by this Court in maintaining “diffe 
nt physical properties or lack of interchangeability disqualifies compa 
rabilit ty and warrants remand.” (Pls.’ Mem. at 25 (citing Union Corp. v. 

Ur 1 States, 941 F Supp. 108 (CIT 1996)).) Plaintiffs assert “the use of 

nea pig iron ore from India as a surrogate” is incorrect because “[i]t is 

absolutely not heparin oy with carbonate ¢ ore [used to produc é 

ore.” dd. at 58 ) Plaintiffs hati “the measure of comparability 

among ores used to produce manganese is purity not concentration” and 
assert “[t]here are prices for ores, which are comparable to Chinese ores, 

in the record.” (Id.) 

Finally, plaintiffs argue in the course of Commerce’s making its Pre 
liminary Determination, two Department memoranda dated October 

}, 1995 and October 18, 1995 disclosed to plaintiffs only after the Final 
Dete rmination, demonstrate and affirm Commerce’s “radical change of 
course and reliance on information from outside the record.” (Id. 


at 


Defendant argues Commerce’s choice of a surrogate ore to value the 
5 . . 
nanganese ore used to produce manganese metal in China is reas 


ais 2 supported by substantial evidence on the record, and is otherwi 

in accordance with law because Commerce chose a surrogate ore based 
upon a comparison between the manganese content of the surrogate ore 
and the Chinese ore and because of Commerce’s policy of not using In 

dian export prices to value factors of production. Defendant dante 
“finding appropriate ore surrogates in this case was relatively difficult” 
because although Chinese producers of manganese metal use a low- 


OTs 


grade manganese ore, this ore “‘cannot be sold on the ee —. t be 
cause of its low quality and associated transportation costs.’” (Def.’s 
Mem. in Opp’n to Pls.’ Mot. for J. Upon Admin. R. (“Def.’s Mem.” )at 41 


’ Defendant re 2sponds to this argument by stating: 


Kerr-McGee attempts to impugn Commerce’s determination by alleging that Commerce “relied upon information 
ide of the record” because, in its recommendation regarding the appropriate choice of surrogate ore, the man 
ganese metal team referenced a Department memorandum counseling against the use of export prices from India 
by the investigation number of another case. See P]. Br. at 20. The reference to a different investigation was a typo 
graphical error. As Kerr-McGee concedes, with the exception of the different investigation number, this memoran- 
dum was the same memorandum that was sent to the parties at the beginning of the investigation cautioning 
against using Indian or Pakistani export prices to value the factors of production. See Pub. Doc. 37, Fiche 10; Ex- 
hibit 6 
Def.’s Mem. in Opp’n to Pls.’ Mot. For J. Upon Admin. R. (“Def.’s Mem.”) at 45 n.17.) This Court agrees with defen- 
dant’s arguments and additionally notes it has already disposed of plaintiffs’ argument that 
(t]he Department’s selection of a surrogate ore that it had previously rejected, its justification for its decision on 
ore, and its explanation * * * were all in memoranda released for the first time to Petitioners after the final deter 
mination was made, thereby depriving Petitioners of the opportunity to comment on those critical factual deter- 
minations 
Pls.’ Reply to Def.’s Answer to Pls.’ Mot. For J. Upon Admin. R. and Mem. in Supp. Thereof (“Pls.’ Reply”) at 4 (foot- 
note omitted).) See Kerr-McGee I, 955 F. Supp. at 1474-75 (Court found plaintiffs were on notice Commerce was consid- 
ering ore two as surrogate long before it changed ores between Preliminary and Final Determination); see also Kerr- 
McGee II, Slip Op. 97-150 at 8 (reaffirming Court’s decision in Kerr-McGee I and noting plaintiffs were not prejudiced 
when Commerce changed its selection of surrogate ore). 
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citation omitted).) Based on these considerations, defendant-interve- 
nors suggested to Commerce the appropriate surrogate should be a low- 
grade, low-quality ore that cannot be sold on the world market. 
Defendant adds Commerce learned during the course of its investiga- 
tion that “the vast majority of published prices for manganese ore are 
for high-grade ores” and “the universe of reasonable surrogate options 
was extremely limited.” (Id. at 42.) 

Defendant continues to explain that Commerce ultimately was able to 
obtain only two prices for low-grade manganese ore, a price submitted 
by defendant-intervenors for metallurgical grade manganese ore (30-35 
percent Mn) from the 1993 Indian Minerals Yearbook (“ore two”) and 
an export price obtained by the Department for low-grade manganese 
ore (26-28 percent Mn content) based on an actual transaction price 
published in the July 7, 1992 issue of the TEX Report, reporting the 
price agreed to in a contract between an Indian mine and two Japanese 
purchasers for 25,000 tons of manganese ore (“ore three”). Defendant 
argues Commerce’s rationale for choosing ore two—because it “‘has a 
manganese content that is comparable to the ore used by the PRC pro- 
ducers and also represents a domestic price in India’”—is “reasonable 
and supported by the record.” (Id. at 43 (quoting Final Determination, 
60 Fed. Reg. at 56,047).) 

Defendant further argues “it is undisputed that the manganese con- 
tent of ore 2 is similar to that of the Chinese ore” and “both precedent 
and the record support the Department’s selection of a surrogate ore 
based upon the comparability of manganese content.” (Id. at 43.) Defen- 
dant maintains it is too late for plaintiffs to criticize the Department for 
choosing ore two based upon its manganese content because plaintiffs 
failed to raise this argument before the Department or object to defen- 
dant-intervenor’s suggestion that Commerce should choose as a surro- 
gate ore an ore with a manganese content as close as possible to that of 
the Chinese ore. Defendant concludes plaintiffs should be precluded 
from now arguing Commerce cannot base its choice of ore upon manga- 
nese content and must base its decision on manganese-to-iron ratio. 

Defendant additionally argues the Department’s second rationale for 
selecting ore two, a preference for an ore representing a domestic 
instead of an export price, “was also valid.” (Id. at 45.) Defendant ex- 
plains “(t]he Department’s practice is to avoid using Indian export 
prices to value the factors of production because India maintains non- 
specific export subsidies”, and contends Commerce’s “practice is rooted 
firmly in the statute.” (Id.) 

Finally, defendant argues “[nJone of the other arguments made by 
Kerr-McGee regarding the unsuitability of ore 2 as a surrogate for the 
Chinese ore present a basis for disturbing Commerce’s determination 
that ore 2 was a reasonable surrogate ore.” (Id. at 47.) First, defendant 
emphasizes “[c]ontrary to Kerr-McGee’s assertions, the evidence of re- 
cord establishes that ore 2 can be used to produce manganese metal” 
and because ferromanganese is not the subject merchandise “[i]t simply 
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1atter whether ore 2 can be used to make ferromanganese.” 

50 (footnote omitted).) Second, in addressing Kerr-McGee’s 

n the issue of whether, if Commerce chose ore two as a surro- 

uld be adjusted to reflect the a to-iron ratio, defen- 
tions the Court to “be mindful of the extent to which 
cGee’s case brief oe sents the evidence upon the record re- 
x th oint.” (Id. at ! Defendant argues Kerr-McGee never 
* argument iaecine the course of the administrative 

|his Court has already determined that Kerr-McGee 

sent to Commerce ina timely fashion its argument about the 

1 surrogate ore to account for direct process chemical 
Defendant concludes Commerce discussed the man- 

‘on ratios of the various ores in choosing a surrogate for the 

nation and “given the similar manganese-to-iron ratio of 
Kerr-McGee must concede that ore 2 is a reasonable sur- 


After considering the evidence and arguments of the parties, this 
Court finds Commerce’s choice of ore two as a surrogate ore is reason- 
, supported by substantial evidence on the record, and is otherwise 

in accordance with law. Kerr-McGee presents this Court with no com- 
pelling basis for disturbing Commerce’s determination. Although Com- 
merce expressed some reservation regarding ore two, noting “[t]he 
relatively low manganese-to-iron ratio indicates that this ore would 
probably not be used in the production of manganese metal,” Commerce 
also expressed reservations about the continued use of ore three and 


low manganese-to-iron ratio indicates that this ore would 
‘obably not be used in the production of manganese metal because 
not commercially feasible. As the percentage of iron in the ore 
2s, greater amounts of reagents? (i.e., chemicals) must be 
used in the solution-making phase. 
Memo randum dated Oct. 18, 1995 from Manganese Metal Team to Su- 
1 G. Esserman, Ass’t Sec. For Import Admin., in Def.’s App. tab 34 at 
) Tt he C ourt notes Commerce considered the pros and cons of both ore 
two and ore three and decided “the manganese content of [ore two] is 
more comparable to the ore used by the Chinese producers than the ore 
with a higher manganese content.” ([d.) Commerce additionally noted 
because ore two has a manganese content that is comparable to the one 
used by the PRC producers, “this reduces the overcounting that would 
result if a higher grade ore were used.” (Id. at 6.) In responding to plain- 
tiffs’ preference for ore three, Commerce concluded while “[ore three] 
has a manganese content which is marginally closer to the manganese 
content in the ore used by the PRC producers, we recommend [ore two] 
because it represents a domestic Indian price. (Note: the manganese 
content for [ore two and ore three] are similar.” (Id.) 


New International Dictionary defines reagent as “a substance used for various purposes * * * be- 
ne or more chemical reactions or biological processes.” 
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Moreover, Commerce chose not to use ore three in the Final Deter- 
mination because it was an export price, and the Department practice is 
not to use Indian export prices because India maintains non-specific ex- 
port subsidies. Commerce stated ore two 


provides a domestic Indian price. A domestic price is beneficial be- 
cause, as noted in the Indian Minerals Yearbook: 1993, manganese 
ore is usually sold by the Indian mines to domestic consumers ei- 
ther at the rail-head or ex-plant. Therefore, the domestic price does 
not require adjustment to account for transportation costs * * * 


(Memorandum dated July 26, 1995 from Manganese Metal Team io Bar- 
bara R. Stafford, Dep. Ass’t Sec. For Investigations, in Def.’s App. tab 14 
at 11.) This Court finds Commerce’s policy not to use Indian export 
prices is supported by substantial evidence on the record and is other- 
wise in accordance with law. The Court notes in the legislative history to 

19 U.S.C. § 1677b(c) , Congress advised Com imerce, in valuing the factors 
of production, to “avoid using any prices w hich it has reason to believe or 
suspect may be dumped or subsidized prices.” H.R. Rep. 100-576 at 590 
(1988), reprinted in 1988 U.S.C.C.A.N. 1547, 1623 ; accord Technoim- 
portexport v. United States, 16 CIT 13, 17, 783 F Supp. 1401, 1405 (1992) 
(referencing legislative history and noting “Commerce repeatedly has 
failed to base foreign market value upon surrogate countries’ prices for 
exports if those exports may benefit from subsidies or are being 
dumped”). As a result, this Court holds Commerce’s decision to select 
ore two instead of ore three as a surrogate to value the manganese ore 


used by respondents in producing manganese metal is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 


II. Commerce’s Use of Electricity Rates 

Plaintiffs argue the Court should remand the Final Determination to 
Commerce with instructions to reconsider whether defendant-interve- 
nors have seriously under-reported electricity usage and whether best 
information available should be used to recalculate the subject mer- 
chandise’s normal value. Although plaintiffs note “the Department 
duly verified reported electricity consumption,” they add “the verified 
result does not cover all production uses of electricity and remains inex- 
plicable and unreasonable.” (Pls.’ Mem. at 9.) Plaintiffs argue they pre- 
viously put Commerce on notice in their petition that “the provision of 
electricity to manganese plants in the PRC was subsidized and other- 
wise benefitted.” (Id. at 28 (footnote omitted).) Kerr-McGee argues 
“(t]he Department cannot explain fundamental inconsistencies in lev- 
els of electricity consumption and they are lower than consumption lev- 
els described by Dr. Agarwal.” (Id. at 33.) 

Plaintiffs suggest the Department should have reopened the record 
after the antidumping hearing to develop the record on the effects of a 
particular additive (“Factor A”)? on electricity consumption in defen- 


9 “Factor A” is the Department's insert for a confidential additive used in the production of manganese metal in the 
PRC. See supra, note 6 
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rs’ operations in the PRC. Plaintiffs argue the use of cer- 
Factor A) does not explain respondents’ low electricity 
Plaintiffs maintain they pointed out in the antidumping 
that respondents using more of Factor A reported the most elec- 
umption and those reporting the least use of Factor A re- 
: least use of electricity. In addition, plaintiffs add they pointed 
difference in amounts of electricity used was very great, 
that the source of respondent data on electricity consump- 
i to the Department had proved to be unreliable.” (Pls.’ Re- 
intiffs additionally contend they pointed out respondents 
usages of electricity were reporting consumption levels 
ctical minimums 


iis argue 


this point in the investigation the Department had the choice 

ating further—r equesting | more reliable information 

the ot hinese producers to reconcile differences, or it could try 

therwise justify the results, or it could use best information 

able as Pl 1intiffs suggested. It chose a path of justification 

nformation outside the record. 

) —— conclude Commerce’s “failure to perform an inde- 

vestigation of the facts related to this investigation falls short 

s statutory duty to investigate pony ign ee cases and assign fair an- 

ping margins.” (Pls. Mem. at 34.) Plaintiffs suggest Commerce 

used “the best samuel available, [which plaintiffs 

at yg s electricity consumption, which meets all the 

33 ° Plaintiffs request this Court remand the Final De- 

30 ( Cake merce can reconsider and explain “why it concludes 

ricity usage by Defendant-Intervenors is not below practi- 

d “how it reconciles high and plausible reported elec- 

nsumption and high use of [Factor A] with far lower electricity 

tion and lower use of [Factor A] by Defendant Intervenors, and 
ies an oppo wrtunity to comment and reply.” (Id. at 43.) 

plaintiffs’ challenge of the Department’s decision to 

city using the quantities reported by respondents and veri- 

Department, defendant argues Commerce’s decision to use 

city rates reported by respondents is reasonable, supported by 

ial evidence on the record and is otherwise in accordance with 

oecause Commerce verified the accuracy of respondents’ electricity 


ums 


r19U.S.C. § 1677m(i) (1994), Commerce is required to verify in- 

ion relied upon in reaching its final determination. Defendant ar- 
ommerce has “wide latitude” in its verification procedures and 

is within the discretion of Commerce to determine how to verify’” 

and “‘due deference will be given to the expertise of the agency.’” (Def.’s 
Mem. at 54-55 (quoting Carlisle Tire & Rubber Co. v. United States, 


tiffs contend Great Wail, a manganese metal producer located in the PRC, reported electricity consuiaption 
ninimum operational requirements 
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(9 CIT 520, 532, 622 F Supp. 1071, 1082 (1985) (further citation 
omitted)).) Defendant explains in this case, Commerce officials traveled 
to the PRC and verified the information contained in respondents’ ques- 
tionnaire responses. Defendant also notes Commerce verified the accu- 
racy of the electricity consumption rates reported by respondents, and 
based upon the results of its verification and further corroboration us- 
ing information from the U.S. Bureau of Mines, Commerce concluded 
respondents had accurately reported their values for electricity and 
used that information in the Final Determination. 

Defendant maintains Kerr-McGee does not question the reasonable- 
ness of Commerce’s verification methodology. Defendant argues “Kerr- 
McGee’s position is without merit because Kerr-McGee failed to provide 
any evidence sufficient to question the accuracy of China Hunan’s veri- 
fied figures” and “[iJn the end, Kerr-McGee’s arguments boil down to 
speculation, not proof. Such speculation is an insufficient justification 
for the Department to disregard verified data.” (Id. at 56, 61.) 

Defendant maintains Kerr-McGee fails to account for the effect of 
Factor A upon electricity efficiency, and its table “did not establish the 
minimum range of electricity necessary for electrolysis when [Factor A] 
is used. Therefore, Kerr-McGee’s table has no probative value for evalu- 
ating the reliability of the PRC electricity values.” (Id. at 57 (footnote 
omitted).) Defendant responds to plaintiffs’ reference to Dr. Agarwal’s 
findings by asserting “(t]he only mention of [Factor A] by Dr. Agarwal 
was a bald assertion that the additive could not account for China Hu- 
nan’s electricity usage values * * *. Dr. Agarwal did not submit any doc- 
umentary evidence upon the effects of [Factor A], and his reference book 
did not mention [Factor A] at all.” (Id. at 57 n.30.) Defendant concludes 
“the calculations that formed the basis for Kerr-McGee’s table did not 
account for the effect of [Factor A].” (Jd. at 58.) Finally, defendant ar- 
gues the technical article used by the Department to evaluate the effect 
of Factor A, and to which plaintiffs object, was “merely used * * * to cor- 
roborate the reasonableness of the electricity rates that [the Depart- 
ment] had already verified in China.” (Id. at 60.) 

In response to plaintiffs’ argument Commerce should have reopened 
the record to develop the record on the effects of Factor A on current effi- 
ciencies in the kind of operations defendant-intervenors have in the 
PRC and resolve the contradictions, defendant concludes 


[i]f Kerr-McGee had wanted to comment upon the effect of [Factor 
A]], it should have done so in a timely manner. Nothing prevented it 
from doing so. * * * Given Kerr-McGee’s failure to act in a timely 
manner, it can hardly complain if its ability to influence the deci- 
sionmaking process was lost. 


(Id. at 62.) 

After considering the evidence and arguments of the parties, this 
Court finds Commerce’s decision to rely upon respondents’ verified data 
is supported by substantial evidence on the record and is otherwise in 
accordance with law. This Court has determined that “‘[t]he decision to 
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select a particular [verification] methodology rests solely with Com- 
merce’s sound discretion.’” Torrington Co. v. United States, 17 CIT 967, 


974, 832 F. Supp. 405, 411 (1993) (quoting Hercules, Inc. v. United 
States, 11 CIT 710, 726, 673 F. Supp. 454, 469 (1987).) 


TY 


Due Process Argument 

This Court finally turns to plaintiffs’ argument Commerce violated 
their due process rights by changing the choice of a surrogate ore to val- 
1e the manganese ore used by respondents to produce manganese metal 
yetween the Preliminary and Final Determinations. Plaintiffs explain 
Commerce’s “erroneous selection” of a surrogate manganese ore in the 
Final Determination could have been avoided “if Plaintiffs had had an 
opportunity to comment on the Department’s erroneous justification.” 
(Pls.’ Reply at 3.) Plaintiffs conclude “[t]his Court has held that the De- 
partment has an obligation to notify parties and to give them an oppor- 
tunity to comment in such circumstances.” (Id. at 4-5 (footnote 
omitted).) Plaintiffs maintain “[t]he procedure followed by the Depart- 
ment in the manganese metal investigation that resulted in the change 
in surrogate ore was not in accordance with law, was fundamentally un- 
fair to Plaintiffs * * * and denied Plaintiffs due process of law.” (Id. at 
4,)11 

Defendant disagrees Commerce violated plaintiffs’ due process rights 
by changing the choice of surrogate ore used to value the Chinese man- 
ganese ore between the Preliminary and Final Determinations. Defen- 
dant emphasizes this claim “has already [been] considered, and 
rejected” by this Court, (Def.’s Mem. at 63), citing the decision in Kerr- 
McGee I, where this Court held plaintiffs were on notice from the begin- 
ning of the investigation that Commerce was considering five possible 
ores as an option for its choice of a surrogate and was not obligated to 
notify the parties after the Preliminary Determination that a different 
surrogate ore would be utilized in the Final Determination. 

This Court agrees with defendant’s arguments and notes it has al- 
ready responded to plaintiffs’ arguments they were denied an opportu- 
nity to contest Commerce’s substitution of a surrogate ore. See 
Kerr-McGee I, 955 F. Supp. at 1474-75 (denying plaintiffs’ application to 
supplement record with comments alleging inappropriate ore selection 
after finding plaintiffs were on notice Commerce was considering ore 
two as surrogate before it changed ores between Preliminary and Final 
Determinations); see also Kerr-McGee II, Slip Op. 97-150 at 8 (reaffirm- 
ing Court’s decision in Kerr-McGee I and noting plaintiffs were not 
prejudiced when Commerce changed its selection of surrogate ore). 

This Court notes plaintiffs’ citation to Sigma Corp. v. United States, 
17 CIT 1288, 841 F Supp. 1255 (1993), where the Court held Com- 
merce’s failure to afford notice or opportunity to comment on Com- 
merce’s change from a company-specific rate to a country-wide rate 


1 

u 
} 
i 


11 This Court will consider plaintiff's due process argument as one falling under the 5‘* Amendment although plain- 
tiffs did not specifically refer to the 5‘ Amendment in their papers. 
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between the preliminary and final results was a violation of plaintiffs’ 
due process rights. In Sigma Corp., the Court found a deprivation of 
rights because the preliminary determination failed to mention Com- 
merce was considering a country-wide rate. See Sigma Corp., 17 CIT at 
1303, 841 F. Supp. at 1267. In this case, the Court already has deter- 
mined plaintiffs knew ore two was a possible surrogate ore and had sev- 
eral opportunities to comment on its use and selection. Plaintiffs even 
acknowledged this fact when they submitted an affidavit of their expert 
who disqualified ore two as an appropriate surrogate after defendant-in- 
tervenors proposed using ore two as the surrogate ore in March, 1995. 
(See Pls.’ App. tab 8, attach. 1; Agarwal Aff. at 10.) Therefore, unlike the 
plaintiffs in Sigma Corp., the plaintiffs in this case were not prejudiced 
by Commerce’s change in surrogate ores. 

Plaintiffs’ citation to NAR, S.p.A. v. United States, 13 CIT 82, 707 F 
Supp. 553 (1989) lends further support to this Court’s decision plain- 
tiffs’ due process rights were not violated when Commerce changed sur- 
rogate ores. In response to plaintiffs’ due process argument in NAR, 
S.p.A, the Court concluded “a plethora of communications took place 
between NAR and Commerce throughout the administrative proceed- 
ings, rendering suspect NAR’s assertion that it did not understand or 
perceive the actions Commerce took.” NAR, S.p.A, 13 CIT at 91, 707 F. 
Supp. at 561. 

This Court also notes the decision in Technoimportexport v. United 
States, 15 CIT 250, 766 F. Supp.1169 (1991), which defendant argues 
supports its position. In Technoimportexport, this Court recognized 
there is “no obligation on the part of [Commerce] to notify the parties 
beforehand that there would be a different surrogate used in the final 
determinations than in the preliminary determination.” Technoimpor- 
texport, 15 CIT at 255, 766 F. Supp. at 1175. In Technoimportexport, the 
ITA changed the country selected as the surrogate in the final deter- 
mination from the country selected in the preliminary determination 
without giving the parties notice that it intended to switch surrogates. 
This Court stated “(t]he reason for having both preliminary and final 
determinations is so the ITA can make corrections and adjustments to 
its preliminary findings and reach a more accurate conclusion in the fi- 
nal determination. Some changes are to be expected * * *.” Technoim- 
portexport, 15 CIT at 254, 766 F. Supp. at 1175. In Technoimportexport, 
this Court found the ITA had explained to the parties in the preliminary 
determination that additional fact finding as to the surrogate country 
would be necessary prior to the final determination and held plaintiff 
was aware that a country other than its own preferred choice might be 
selected as the surrogate in the final determination. See Technoimpor- 
texport, 15 CIT at 255, 766 F. Supp. at 1175. 

In this case, while plaintiffs argue they were not on notice that the 
choice of surrogate was not settled in the Preliminary Determination, 
(see Pls.’ Reply at 21), this Court previously found plaintiffs, like the 
plaintiff in Technoimportexport, were aware from the beginning of the 
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investigation that Commerce was considering five possible ores as op- 
tions for its choice of surrogate and that Commerce might select a differ- 
ent surrogate ore in the final determination. See Kerr-McGee I, 955 F. 
Supp. at 1474-75. Asa result, this Court finds the decision in Technoim- 
portexport lends support to its decision today that plaintiffs’ due process 
rights were not violated by Commerce’s change in surrogate ores. 

That plaintiffs have a legitimate right of due process is not at issue. 
However, this Court finds for the reasons stated above, Commerce did 
not violate plaintiffs’ due process rights when it changed its selection of 
surrogate ore between the Preliminary and Final Determinations. 
Rather, the Court holds plaintiffs were afforded the procedural rights to 
which they are entitled under the law. 

CONCLUSION 

For the reasons discussed above, this Court denies plaintiffs’ Motion 
for Judgment on the Administrative Record and sustains in its entirety 
Commerce’s determination in Notice of Final Determination of Sales at 
Less Than Fair Value: Manganese Metal From the People’s Republic of 
China, 60 Fed. Reg. 56,045 (Dep’t Comm. 1995) (final determ.), as 
amended, Notice of Amended Final Determination and Antidumping 
Duty Order: Manganese Metal From the People’s Republic of China, 61 
Fed. Reg. 4,415 (Dep’t Comm. 1996) (am. final determ.). This Court 
holds Commerce’s decision to select ore two instead of ore three is sup- 
ported by substantial evidence on the record and is otherwise in accor- 


dance with law. Additionally, this Court finds Commerce’s decision to 
rely upon respondents’ verified data for electricity consumption is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. Finally, this Court finds plaintiffs’ due process rights 
were not violated when Commerce changed the choice of a surrogate val- 


ue for manganese ore between the Preliminary and Final Determina- 
tions. 
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MEMORANDUM OPINION 


DiCarLo, Senior Judge: Plaintiff Nation Ford, the sole domestic pro- 
ducer of sulfanilic acid, challenges the final results of the antidumping 
administrative review found in Sulfanilic Acid from the People’s Repub- 
lic of China, 61 Fed. Reg. 53,711 (Dep’t Commerce 1996) (final admin. 
review) [hereinafter Final Determination]. The review covered the peri- 
od from August 31, 1993 to July 1, 1994. The court has jurisdiction un- 


der 28 U.S.C. § 1581(c) (1994). Nation Ford claims that Commerce 
undervalued the cost to Chinese producers of aniline, the primary raw 
material used in the manufacture of sulfanilic acid. It argues that Com- 
merce would have found a greater margin of dumping had it correctly 
calculated the foreign market value of sulfanilic acid in the People’s Re- 
public of China (PRC). For the reasons given below, Commerce’s final 
results are sustained. 


BACKGROUND 


Commerce calculates an antidumping margin by comparing an im- 
ported product’s price in the United States to the foreign market value 
(FMV) of comparable merchandise. FMV typically equals the domestic 
price of the product in the exporting country. When a nonmarket econo- 
my (NME) country such as the PRC is involved, however, domestic prod- 
uct sales are usually not reliable indicators of market value. In most 
such cases, Commerce must estimate the FMV by 1) isolating each fac- 
tor of the production process in the NME country, 2) choosing a surro- 
gate market economy country at a comparable level of economic 
development that produces comparable merchandise, 3) assigning a val- 
ue to each factor of production equal to its cost in the surrogate country, 
and 4) adding to those values an estimated amount for profit and gener- 
al expenses. 19 U.S.C. § 1677b(c) (1988) (pre-Uruguay Round law ap- 
plies to this administrative review). The purpose of the procedure is to 
construct the product’s price as it would have been if the NME country 
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had been a market economy, using the best information available re- 
garding surrogate values. Tianjin Machinery Import & Export Corp. v. 
United States, 16 CIT 931, 940, 806 F Supp. 1008, 1018 (1992); see Tim- 
ken Co. v. United States, 16 CIT 142, 144, 788 F Supp. 1216, 1218 (1992). 

Commerce used the above procedure in this administrative review, 
using India as the surrogate market economy country. In order to 
construct a surrogate market cost for sulfanilic acid, it was necessary to 
assign a value to aniline, a key raw material and thus a major factor of 
production. Aniline is subject to a two-tier price structure in India. In- 
dian aniline producers are protected by high import tariffs, and their 
product is accordingly more expensive than the imported aniline avail- 
able from other countries. Indian manufacturers must pay an eighty- 
five percent duty on imported aniline used to manufacture domestic 
products, but may import aniline duty free when it is used to produce 
exports. (Resp’ts’ Additional PAPI Submission of June 28, 1995, Pub. 
Doc. 114.) There is, however, no material difference in quality or kind 
between domestic and imported aniline. As aresult, Indian manufactur- 
ers tend to use domestically-produced aniline for domestic products and 
imported aniline for exports. Final Determination at 53,715. PRC 
manufacturers use aniline produced in the PRC for both domestic and 
exported products. (Resp’ts’ Resp. Dep’t Questionnaire of Feb. 3, 1995, 
Pub. Doc. 50 app. D at 5 (Yude); id. app. E at 5 (Zhenxing).) Defendant 
states that aniline is not subject to tariffs in the PRC. (Def.’s Br. at 45.) 

During the administrative proceedings, the parties disagreed as to 
whether Commerce should use the domestic or import price of aniline in 
India as a surrogate value for the aniline used in the PRC. Plaintiff 
urged Commerce to use the domestic price, while the PRC respondents 
argued that the import price was more representative. Commerce de- 
cided to use import prices obtained from the Monthly Statistics of the 
Foreign Trade of India Volume Two—Imports (Indian Import Statis- 
tics), as it had done in its original investigation. Final Determination at 
53,714-15. 

Plaintiffs argue again before this court that Commerce should have 
used domestic rather than import prices because 1) PRC manufacturers 
use domestically produced aniline, and 2) Indian import prices are sub- 
sidized, aberrational, and not market-based. In the alternative, they ar- 
gue that if Commerce does use import statistics to value aniline, it 
should add two items to the basic Indian import price: 1) the 85% import 
duty, and 2) an importer mark-up, on the assumption that independent 


companies import the aniline and then resell it to manufacturers of sul- 
fanilic acid. 


DISCUSSION 


Once Commerce has made a final determination, the court will 
uphold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)G) (1994). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
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clusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 
The law requires Commerce to estimate as accurately as ates what 
the market price of aniline would have been in the PRC “if such prices 
* * * were determined by market forces.” Tianjin Machines 806 F 
Supp. at 1018. Commerce decided that Indian import prices, without 
added duties or mark-ups, were the best estimate of aniline costs in a 
theoretical market-economy PRC. Final Determination at 53,715. 
Plaintiff argues that Commerce’s decision is not entitled to deference 
because it is unsupported by substantial evidence and not in accordance 
with the antidumping statute and its legislative history. Plaintiff also 
claims Commerce’s finding that Indian importers did not pay duties or 
importer mark-ups is not supported by substantial evidence. 


I 


The court finds that there is substantial evidence to support Com- 
merce’s decision to choose import prices over domestic prices. The re- 
cord contains evidence of protective tariffs, which distort Indian 
domestic aniline prices. (Resp’ts’ Additional PAPI Submission of June 
28, 1995, Pub. Doc. 114 (showing eighty-five percent tariff).) Congress 
has directed Commerce to avoid surrogate values tainted by nonmarket 
forces. See H.R. Conf. Rep. No. 100-576, at 590-92 (1988). A protective 
import tariff is a classic example of a nonmarket force. Commerce’s re- 
jection of domestic aniline prices as a surrogate value simply followed 
Congress’ directive to avoid such distortions. 

After finding that domestic prices were not an appropriate surrogate 
value, Commerce reasonably decided to use import prices as an alterna- 
tive. The court has held that import prices in the surrogate market may 
be used to set the value of a factor of production. Tehnoimportexport, 
UCF America Inc. v. United States, 16 CIT 13, 16, 783 F Supp. 1401, 
1405 (1992). Commerce had ample detail available concerning the price 
of aniline imported to India. (See, e.g., Resp’ts’ Comments Regarding 
Appropriate Surrogate Value for Aniline of Aug. 11, 1995, Pub. Doc. 136 
app. 1.) Its use of import prices was thus based on substantial evidence 
in the record, and the court will uphold its results. 

Commerce’s refusal to add import duties and importer mark-ups to 
those prices is also supported by substantial evidence. Commerce found 
that the evidence in the record did not justify making such adjustments. 
Respondents produced evidence that Indian producers did not pay im- 
port duties on aniline used to manufacture exports. Id.; (Resp’ts’ Addi- 
tional PAPI Submission of June 28, 1995, Pub. Doc. 114.) Plaintiffs 
produced no evidence to the contrary. As for importer markups, Com- 
merce found that “[t]here is no evidence on the record of the review indi- 
cating who imports the aniline, the sulfanilic acid producer or an 
importer * * *. Accordingly, there is no basis for determining that an im- 
porter’s markup would be included in the price to the Indian sulfanilic 
acid producer[.]” Final Determination at 53,716. 
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Given the absence of proof that Indian producers paid import duties 
or markups on imported aniline, Commerce’s refusal to add those ad- 
justments was supported by the record. Commerce made a reasonable 
decision based on the evidence available to it. It had no duty to seek out 
additional information not submitted by the parties. The burden of 
creating an adequate record lies with the party challenging Commerce’s 
determination, not with Commerce. Tianjin Mach. Import & Export 
Corp. v. United States, 16 CIT 931, 936-37, 806 F. Supp. 1008, 1015 
(1992). In fact, even if the record had shown that Indian importers paid 
duties or mark-ups, Commerce would not have had to add them to the 
surrogate value for aniline if it decided that the result was not represen- 
tative of what the price of aniline would have been in a theoretical mar- 
ket-economy PRC. 


II. 

As Commerce’s decision to use unadjusted Indian import prices was 
supported by substantial evidence, it is entitled to deference unless 
plaintiff can show that it was not in accordance with law. Plaintiffraises 
several arguments suggesting that there is a conflict between Com- 
merce’s decision and the antidumping statute. In each case, unless the 
statute unambiguously speaks to the issue, “the question for the court is 
whether the agency’s [decision] is based on a permissible construction 
of the statute.” Chevron U.S.A. v. Natural Res. Def: Council, 467 U.S. 
837, 843 (1984). If so, then the court will uphold Commerce’s decision. 


A 


Plaintiff first argues that the factor of production at stake is “domes- 
tic aniline,” rather than simply “aniline.” The court cannot require 
Commerce to adopt that definition. Congress has stated that 

the factors of production utilized in producing merchandise in- 
clude, but are not limited to— 
(A) hours of labor required, 
(B) quantities of raw materials employed, 
(C) amounts of energy and other utilities consumed, and 
(D) representative capital cost, including depreciation. 
19 U.S.C. § 1677b(c)(3) (1988). The statute provides no other instruc- 
tions for defining factors of production. “The Act simply does not say— 
anywhere—that the factors of production must be ascertained in a 
single fashion.” Lasko Metal Products, Inc. v. United States, 43 F.3d 
1442, 1446 (Fed. Cir. 1994). Nothing in the phrase “raw materials 
employed” obligates Commerce to consider only raw materials pro- 
duced by certain manufacturers. Rather, Congress has expressly stated 
that Commerce is “not limited to” factors of production as described in 
the statute. 19 U.S.C. § 1677b(c)(3). There is thus no basis for finding 
that Commerce’s definition of “aniline” was unreasonable. 


B 


Next, plaintiff argues that Commerce’s valuation of aniline must “re- 
flect the actual experience” of producers in the PRC, claiming that if 
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PRC producers do not use imported aniline, then Commerce may not 
use import prices as a surrogate value when domestic figures are avail- 
able. (Pl.’s Reply at 1-2 (citing S. Rep. No. 100-71, at 107 (1987); id. at 
6).) Again, nothing in the statute expressly prohibits Commerce from 
doing so. See 19 U.S.C. § 1677b(c). Commerce rejected the use of Indian 
domestic prices because it found that they were distorted by forces pecu- 
liar to India. Given the evidence in the record of the impact of India’s 
eighty-five percent tariff on domestic aniline prices, it was reasonable to 
conclude that those prices were not adequately representative of the sit- 
uation in the PRC. The portion of the legislative history on which plain- 
tiff relies does not compel a different result, particularly since it 
discussed a version of the statute that was eventually rejected. S. Rep. 
No. 100-71, at 106-07 (1987) (factors of production methodology “re- 
flects the actual production efficiencies and experience of the nonmar- 
ket economy producer”). 

Of course, a surrogate value must be as representative of the situation 
in the NME country as is feasible if it is to further “the basic purpose of 
the statute—determining current margins as accurately as possible.” 
Rhone Poulenc, Inc. v. United States, 899 F2d 1185, 1191 (Fed. Cir. 
1990). That does not mean, however, that Commerce must duplicate the 
exact production experience of the PRC manufacturers at the expense of 
choosing a surrogate value that most accurately represents the fair mar- 
ket value of aniline in a market-economy PRC. 


C. 


In a similar vein, plaintiff correctly notes that to the extent possible, 
Commerce must use surrogate values taken from “market economy 
countries that are * * * at a level of economic development comparable 
to that of the nonmarket economy country[.]” 19 U.S.C. § 1677b(c)(4). 
Plaintiff argues that because India imported its aniline from Japan, 
South Korea, the Netherlands, the United Kingdom, and the United 
States, Indian import prices are derived from economies that are not at a 
similar level of development to the PRC. (P1.’s Reply at 5.) The court has 
addressed this issue in Tehnoimportexport. It held that however devel- 
oped the economies of source countries might be, “[n]evertheless, the 
import prices selected by Commerce represent the price * * * available 
to domestic producers [in the surrogate country].” Tehnoimportexport, 
UCF America Inc. v. United States, 16 CIT 13, 18, 783 F. Supp. 1401, 
1407 (1992). The Indian import prices used represented the price avail- 
able to Indian producers. Plaintiff does not dispute that India and the 
PRC are at comparable levels of economic development. (See, e.g., Pl.’s 
Reply at 7.) Hence, it is clear that the prices used were not taken from a 
more developed economy, and that Commerce did not violate 19 U.S.C. 
§ 1677b(c)(4) by selecting them as a surrogate value. Tehnoimportex- 
port, 16 CIT at 18, 783 F. Supp. at 1407. 
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D 

‘laims that Indian import prices are not valid surro- 
they are subsidized by India’s Advance License Pro- 
gram allows producers to import raw materials duty free 
duce exports. oo Acid from India, 57 Fed. Reg. 
Dep’t Commerce 1992 nae determination). Con- 
‘ted that “[iJn valuing [factors of production], Commerce 
ing any prices which it has reason to believe or suspect may 
r subsidized prices.” H.R. Conf. Rep. No. 100-576, at 590 
1992 investigation, Commerce found that Indian advance 
r aniline were countervailable subsidies when the aniline was 
wnufacture sulfanilic acid. Sulfanilic Acid from India, 57 Fed. 
-85. Plaintiff claims that the Advance License Program 
mported aniline, and that therefore the import price may not 

5 a Surrogate value 


i 


intiff’s argument fails for two reasons. First, it is not necessary to 

rmine whether the Advance License Program qualifies as a subsidy 

se the answer does not affect the outcome of the case. For the 

purposes of this case it does not matter whether the program has subsi- 
1 — producers, because Commerce is not relying on the export 
price of Indian sulfanilic acid to construct a FMV in the PRC. Even ifthe 
program were a subsidy, any benefit conferred would be on Indian sulfa- 
: acid, not on aniline. While the program may have reduced the end 

rt price of Indian sulfanilic acid, it did not affect the basic value of 
imported aniline. The question here is not whether Indian sulfanilic 

ld at market prices. The only consideration is whether import 

ices were a better estimate of the price of aniline in a theoretical mar- 
conomy PRC than were domestic prices. Commerce’s factual find- 

ings in Sulfanilic Acid from India, therefore, do not render its findings 

n sits case unreasonable. 

Second, it is not a foregone conclusion that the Advance License Pro- 
gram is always a subsidy. It is true that Commerce previously found that 
the program conferred a countervailable benefit on Indian sulfanilic 
acid producers. Id. at 35,784; Sulfanilic Acid from India, 58 Fed. Reg. 

3,259, 3,260 (Dep’t Commerce 1998) (final determination). Neverthe- 
ess, subsidy findings are fact-specific, and circumstances often change. 
Commerce may conclude that a program conferred different levels of 
benefit during different administrative reviews, even among reviews of 

the same countervailing duty order. In some reviews, it may conclude 
that the program conferred no countervailable benefit at all. For that 

reason, factual findings in past determinations, while often relevant, 
are not binding in subsequent cases. See Inland Steel Indus., Inc. v. 
United States,21CIT___—,_~—_—« 967 F Supp. 1338, 1361 (1997). Had it 
considered it in this review, it is possible that Commerce might have con- 
cluded that in this case the Advance License Program did not act as a 
subsidy at all. 


aizec 





U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 
The court finds Commerce’s decision to use Indian import prices as a 
surrogate value for aniline in the PRC to be supported by substantial ev- 
idence and in accordance with law. Therefore, plaintiff's motion for 
judgment upon the agency record is denied. 
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MEMORANDUM OPINION 


DiCaRLO, Senior Judge: Plaintiff Nation Ford, the sole domestic pro- 
ducer of sulfanilic acid, challenges the final results of the antidumping 
administrative review found in Sulfanilic Acid from the People’s Repub- 
lic of China, 61 Fed. Reg. 53,702 (1996) (final results & partial recission 
of admin. review), covering the period from August 1, 1994 to July 31, 
1995. The court has jurisdiction under 28 U.S.C. § 1581(c) (1994). For 
the reasons given below, Commerce’s final results are sustained. 

Nation Ford claims that Commerce incorrectly calculated the normal 
value of sulfanilic acid from the PRC by undervaluing the cost to Chi- 
nese producers of aniline, the primary raw material used in the produc- 
tion of sulfanilic acid. See 19 U.S.C. § 1577p(c) (1994) (outlining factors 
of production methodology used to construct normal value). Pursuant 
to § 1677b(c), Commerce used prices available in India to calculate nor- 
mal value because the PRC is a nonmarket economy. Plaintiffs argue 
that Commerce should have used Indian domestic rather than Indian 
import prices to value aniline because 1) PRC manufacturers use do- 
mestically produced aniline, and 2) Indian import prices are subsidized, 
aberrational, and not market-based. In the alternative, they argue that 
if Commerce does use import statistics to value aniline, it should adjust 


the basic Indian import price to reflect: 1) an 85% import duty, and 2) an 
importer mark-up. 
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[he facts and issues in this case are identical to those in Nation Ford 
Chem Co. v. United States,21 CIT ___, Slip Op. No. 97-171 (Dec. 12, 
1997), which examined Commerce’s review of the same antidu mping or- 
der for the period from August 1, 1993 to July 31, 1994. In that opinion, 

1is court denied plaintiff s motion for judgment on the agency record, 
10lding that Commerce’s final results were supported by substantial ev- 
idence and in accordance with law. Id. The only distinction here is that 
pre-Uruguay Round law applied to the earlier review, while post-Uru- 
guay Round law applies in this case. Compare 19 U.S.C. § 1677b(c) 
1988) with 19 U.S.C. § 1677b(c) (1994). 

lhe parties agreed at oral argument that the 1994 revisions to the an- 
tidumping law do not affect any of the issues in this case. The court will 
therefore adopt the reasoning set forth in its earlier opinion. As Com- 

merce’s decision to use Indian import prices as a surrogate value for ani- 
in the PRC is supported by substantial evidence and in accordance 
with law, plaintiff's motion for judgment upon the agency record is de- 


niec 
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